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ENABLING TORTURE:
INTERNATIONAL LAW APPLICABLE TO STATE PARTICIPATION IN THE UNLAWFUL
ACTIVITIES OF OTHER STATES

Introduction
The full nature and extent of other States’ involvement in U.S. actions in its “War on Terror” is the
subject of continuing revelation and investigation, both in individual countries1 and within regional
frameworks, such as the European Union.2 How this involvement violates a State’s obligations under
international human rights law depends on the facts that emerge through these and future inquiries.
Evidence of involvement per se will not automatically be a breach of a State’s obligations; some forms of
involvement may properly be part of the State co-operation necessary to end terrorism. Involvement is
prohibited when States seek assistance in using illegal means to combat terrorism.
This Briefing Paper sets out the scope of legal obligations of States concerning human rights
violations perpetrated by the U.S. in its “War on Terror.” This Briefing Paper does not analyze in detail
how the practices of the U.S. violate international human rights norms. This is a topic that the Center for
Human Rights and Global Justice has addressed elsewhere and will continue to address. Instead, this
Briefing Paper looks at the obligations of States that are both independent of, and in addition to, those
which bind the U.S. The Briefing Paper primarily deals with international human rights law3 and does not
address regional or domestic arrangements.4
What are the factual allegations of other States’ involvement in U.S. activities
in the “War on Terror”?
The broad factual allegations of involvement or assistance as they currently stand include the
following:


Allowing CIA flights to use a State’s airspace and/or its airports, including for refueling
and other stopover purposes for the extraordinary rendition of terrorism suspects. These
allegations have arisen in respect of a number of European countries5 (including Austria6;
Denmark7; Finland8; France9; Germany10; Iceland11; Ireland12; Netherlands13; Portugal14;
Spain15; Sweden16; and the U.K.17) and non-European countries, e.g. Canada;18



Participating in the questioning of persons held by the U.S. in third countries in
circumstances that may amount to torture or cruel, inhuman and degrading (CID)
treatment;19



Complicity in the apprehension of persons, including through provision of intelligence
that leads to the arrest of a person or handing over of persons to U.S. authorities in
circumstances where there is a likelihood of torture or CID treatment. Such allegations
have arisen in relation to Germany20 (in the case of Khaled El-Masri); Pakistan;21 and the
U.K.;22



Hosting secret prison facilities run by or with the involvement of the U.S.23 Places that
have been identified as possible sites of such prisons include Bulgaria, Kosovo,
Macedonia, Poland, Romania, Thailand, and Ukraine;24 and

1



Sending persons to countries where there are substantial grounds for believing that the
person will be tortured e.g. such as through handing persons over to U.S. authorities to
transfer persons to Egypt as in the case of Ahmed Hussein Mustafa Kamil Agiza in
Sweden.25

When and where do a State’s human rights obligations apply?
Relationship between human rights and other international obligations
A State must interpret its many international obligations in ways that are consistent with each
other. In some cases though, precedence will be given to one type of international obligation over another.
This is especially true when an international rule has gained jus cogens status.26 In such circumstances, a
State cannot derogate from that rule by arguing that other international obligations (including those in
international treaties or even other customary international law which has not reached the status of a jus
cogens rule) are conflicting or require different outcomes.27 The prohibition against torture has been
universally recognized as a customary international law norm and as a jus cogens norm applicable in times
of war and peace, from which no derogation is permitted.28 This means that all other international
obligations of the State must be interpreted so as to be consistent with the prohibition on torture. This
requirement has been recognized to a limited extent by the U.K. in its comments on the relationship
between its human rights obligations and the Convention on International Civil Aviation 1944 (also known
as the Chicago Convention) (to be discussed below). For example, in response to a question concerning
whether the Chicago Convention needs to be interpreted and applied consistently with human rights
obligations and customary international law,29 the Government replied that:
Her Majesty's Government abide by their obligations under international law and would not
facilitate the transfer of an individual from or through the UK to another state where there were
grounds to believe that the person would face a real risk of torture. The Government believe their
application and interpretation of the Chicago convention is entirely compatible with their other
international obligations.30
The U.K. also noted more recently on January 17, 2006 that:
The Government believe their application and interpretation of the Chicago convention is entirely
compatible with their other international obligations. The convention is not used to shield from
scrutiny acts that would be unlawful under the terms of other international conventions and, for
example, does not prevent investigation of aircraft by the police, immigration or customs services,
should this be considered necessary.31
Another key principle that emerges from the cited passages is that a State is bound by its own
obligations under international law.32 It is not bound by the meaning attributed to these obligations by
another State.33
Territorial and extraterritorial application of human rights obligations
As a general matter, human rights treaties require the protection of individuals within the State
party’s “jurisdiction.”34 The scope of this jurisdiction, and therefore the reach of a State’s human rights
obligations, is set out in each treaty. Although these treaty formulations differ and are subject to some
interpretation, each requires, at the very minimum, that a State must apply its human rights obligations
within its sovereign territorial limits.35 This is an important point to emphasize because a number of the
current factual allegations of State involvement in U.S. activities arguably engage one of the most basic
jurisdictional principles in international law: the obligation of the State to respect, protect and ensure
human rights in its own territory.
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To gauge the extent to which these obligations apply it is necessary to map out how concepts of
territory and jurisdiction in human rights instruments relate to concepts of territory and jurisdiction as they
are used in other areas of law concerning activities in a State’s territory, such as international aviation law
and law concerning foreign military bases. The next section of this Briefing Paper examines these concepts
as they are used in international aviation law. This Briefing Paper closely examines this topic because
Governments have been referring to aviation law when discussing their obligations in relation to flights
containing terrorist suspects.36 This Briefing Paper does not examine in detail the extent to which a State’s
human rights obligations apply to foreign military bases on its territory. This question is an important one;
the factual allegations concerning U.S. use of other States’ territory have included allegations that secret
detention facilities may be on U.S. military bases in these countries37 or that suspects may have been
transported through U.S. military bases in foreign countries38 on their way to detention or torture in third
countries. While, it is beyond the scope of this Briefing Paper to address the question fully, several general
principles can be established. First, it is likely that the territorial basis of jurisdiction means that even
though a State (the receiving State) may have consented to another State (the sending State) having
jurisdiction over certain crimes on the base (as is common in Status of Force agreements (SOFA)), the
receiving State is still under an obligation to apply its human rights obligations.39 In other words a State
does not lose its obligation to ensure human rights in its territorial jurisdiction by granting the sending State
the ability to exercise its own jurisdiction; instead this “jurisdiction is concurrent and may be invoked if the
sending state does not exercise the jurisdiction given to it by the SOFA.”40 The requirement that a State
apply its human rights obligations to visiting forces on its territory may mean that in certain circumstances
a State will not be able to respect its agreement to give the visiting State primary or even exclusive
jurisdiction over crimes on the base.41 It would also be within the prerogative of the receiving State to
“insist on an alteration to the status of forces agreement by a memorandum or otherwise” to ensure the end
to a practice on its territory.42 The question of the receiving State’s jurisdiction over human rights
violations on foreign military bases is without prejudice to the
extent to which the sending State is also obliged to apply its
International law:
human rights obligations to activities on the base.43
* Prohibits use of a State’s territory
(including airports, airspace and places of
detention thereon) to commit acts of
torture, aiding and abetting in torture,
conspiracy to torture, and to varying
degrees, CID treatment;

In addition to territorial jurisdiction, international law
also recognizes that States will be required in certain
circumstances to apply their human rights obligations
extraterritorially. For example, under CAT, the requirement to
criminalize acts of torture or complicity or participation in
torture applies to acts by state actors (or non-state actors acting
with the consent or acquiescence of a state actor) that take place
* Prohibits use of a State’s territory in territory under a State’s jurisdiction (interpreted to include
(including airports, airspace and places of territory over which the State has factual control), acts on board
detention thereon) to transfer an individual of ships or aircraft registered in the State, or acts by State actors
to another State where that individual (or non-state actors acting with the consent or acquiescence of a
faces the risk of torture; and
state actor) anywhere in the world.44 The scope of applicability
of ICCPR protections is similar to CAT, but has been
* Prohibits a State’s officials from interpreted more broadly to include state responsibility for
participating in questioning of individuals violations of an individual’s ICCPR protections (i) in the
held in third countries in circumstances physical territory of the State or (ii) that may be imputed to the
that amount to torture or CID treatment.
State if the individual was in the power or effective control of
the State (even if outside its territory) or if the violations were
committed by State actors, regardless of where they took place.45 The requirement that a State observes its
human rights obligations outside its territory means, for example, that a State’s officials cannot participate
in the questioning of persons held by the U.S. in third countries in circumstances that amount to a violation
of the individual’s human rights e.g. through the treatment to which they are subject or the conditions in
which they are kept, including in incommunicado detention.
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How is international aviation law relevant?
General
It is a fundamental principle in international aviation law that a State enjoys “complete and
exclusive” sovereignty in respect of the airspace over its territory.46 This rule is embodied in international
aviation law treaties47 and has been said to have the status of a customary international law rule.48 It is this
principle of sovereignty that gives States the freedom to impose restrictions on the use of its airspace by
foreign aircraft.49
The restrictions that a State imposes will not be the same for all foreign aircraft. For example,
international aviation law draws a critical distinction between the rules that apply to state and civil
aircraft.50 This is particularly the case, for example, with respect to the rules that set out when interception
of aircraft is permissible under international law.51
Much of the current debate concerning what a State can do to prevent use of its airspace or airports
by other States to carry out unlawful acts has focused on the Chicago Convention.52 The Chicago
Convention only applies to civil aircraft (Article 3(a)), although it does contain two specific rules that
pertain to state aircraft (Articles 3(c) and (d) to be discussed below). In the main part, the current
discussion has not been about these two rules on state aircraft, but has instead tended to assume that
“rendition” flights are undertaken by civil aircraft and that the key questions that need answering can be
resolved through looking to the broader framework that the Chicago Convention provides. This section
examines whether “rendition” flights should be considered to be state or civil aircraft and identifies the
content of the rules that will be applicable depending on that classification.
The Chicago Convention: General
International civil aviation is primarily governed by the Chicago Convention.53 The Convention
was signed on 7 December 1944 and entered into force on 4 April 1947.54 It supersedes55 the Convention
relating to the Regulation of Aerial Navigation signed at Paris on October 13, 1919 (the Paris Convention),
but reaffirms some of its key principles, such as the principle of sovereignty.56 The Chicago Convention
currently has 18957 Contracting States, including all E.U. countries58 and the United States.59 There are 18
Annexes to the Chicago Convention.60 These contain International Civil Aviation Organization (ICAO)61
Standards and Recommended Practices on how States can implement the Convention.62 One of the main
ways in which States give effect to their obligations under the Chicago Convention is through the signing
of bilateral agreements, which, inter alia, secure landing rights in cases where the Convention indicates that
a State’s permission is needed before aircraft can land on its territory.63
There are two key things to note about the Chicago Convention. The first, as mentioned above, is
that the Chicago Convention only applies to civil aircraft.64 Article 3(a) imposes this limit in the following
terms: “This Convention shall be applicable only to civil aircraft, and shall not be applicable to state
aircraft.” This does not mean that the Convention is completely silent on rules relating to state aircraft.
Instead, the Convention specifically sets out two limits on state aircraft:65


Article 3(c) clearly states that a State cannot either fly its state aircraft over, or land on,
the territory of another State unless it has “authorization by special agreement or
otherwise” and the flight and landing is in accordance with the terms of that
authorization;66 and



Article 3(d) requires that State parties will have “due regard for the safety of navigation
of civil aircraft” when issuing regulations for state aircraft.67

The second important thing about the Chicago Convention is that it embodies the principle of
sovereignty referred to above. Article 1 of the Convention provides that “every State has complete and
exclusive sovereignty over the airspace above its territory” and Article 2 clarifies that “territory” for these
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purposes is “the land areas and territorial waters adjacent thereto under the sovereignty, suzerainty,
protection or mandate of such State”.68
Are planes used to transport terrorism suspects state or civil aircraft?
There is no “universally accepted definition” of what constitutes civil or state aircraft.69 The
Chicago Convention is not as helpful on this point as might be hoped. Article 3(b) of the Convention states
that aircraft “used in military, customs and police services shall be deemed to be state aircraft” but stops
short of providing a detailed guide to how to generally classify aircraft as either civil or state.70
In lieu of this guidance, there appears to be a preference for an approach that focuses on the
“function” or “use” of the aircraft in question.71 Such an approach is based on the premise that an aircraft,
irrespective of its markings, registration or ownership, can perform military (e.g. intelligence gathering) or
civil (e.g. commercial carriage of passengers) purposes.72 This is not to say that such factors as registration
and ownership are irrelevant to determining the nature of an aircraft as civil or state; only that international
law recognizes that such considerations are neither definitive nor exhaustive indicators of the aircraft’s
status.73 This makes sense when we consider that private ownership of aircraft may be used as a ruse to
disguise an aircraft’s true state function. Indeed in the current circumstances, it is alleged74 that aircraft
used to transport terrorism suspects are owned by companies, such as Aero Contractors75 or Bayard Foreign
Marketing76, that are in fact CIA “front” companies.77
This attention to the activity of the aircraft is evident in the rationale advanced by the U.S. for its
interception on October 10, 1985 of Egypt Air Flight MS 2843 in international airspace.78 The aircraft was
carrying the persons involved in the hijacking of the cruise ship Achille Lauro and was considered by the
pilot to be a civil aircraft.79 However, the U.S. argued that at the time of interception the aircraft was a
state aircraft, noting that:
[I]t is our view that the aircraft was operating as a state aircraft at the time of the interception. The
relevant factors - including exclusive State purpose and function of the mission, the presence of
armed military personnel on board, and the secrecy under which the mission was attempted compel this conclusion.80
This statement illustrates that another relevant factor for determining an aircraft’s status is the
secrecy of its activities. Secrecy is an inherent feature of the flights being conducted by the U.S.; private
“front” companies are used to distance the aircraft from the U.S.81 and the CIA is the agency used by the
U.S. when it does not want an operation to have “‘U.S. government’ written all over it.”82
This example also shows that the question of which State bears the burden of classifying an
aircraft as civil or State is not always straightforward. It has been stated that “[w]ithin the Chicago system,
the State of registry of an airplane primarily controls the determination of its use.”83 This makes sense
because it is the State of registry that will have most control over the information pertaining to the aircraft.
This classification is then recorded in the flight plan of the aircraft.84 However, this discretion to determine
the nature of aircraft is not completely unfettered. It must, for example, be in compliance with the terms of
the Chicago Convention,85 which would arguably not allow a State to disguise the true nature of aircraft in
order to avoid the application of the Convention’s terms,86 such as those requiring explicit authorization for
overflight and landing of State aircraft (see below).87 Nor is the classification fixed; it appears from the
above example that even where an aircraft is considered to be civil (for example, by the pilot) another State
may reclassify that aircraft as state aircraft.88
What flights need prior permission to fly over or into a State’s territory?
The Chicago Convention identifies when it is necessary to seek prior permission for flying over,
or landing on, a State’s territory. In broad terms, there are two types of flights that need prior permission to
operate over or into a country: state aircraft (Article 3(c))89 and “scheduled air services” provided by civil
aircraft (Article 6). “Non-scheduled” civil aircraft services do not require prior permission (Article 5).
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Prior permission and state aircraft
As stated above, state aircraft require “authorization by special agreement or otherwise” to fly
over or land on another State’s territory. This permission may be subject to a standing agreement or it may
need to be granted on a case-by-case basis.90 In the context of Extraordinary Renditions, the U.K. position
on the nature of permission needed has been clear: if the U.S. seeks to use the territory of the U.K. to
“render” or transfer a detainee, it must make a specific request to that end.91
There are two other important things to remember here:


when a State grants permission, either standing or on a case-by-case basis, to state aircraft
to use its territory, it must do so in accordance with its other international obligations,
including its human rights obligations.92 It is the grantor State’s obligations that will be
relevant here, not how similar obligations are interpreted by the requesting State.93 If the
request conflicts with a State’s international obligations it should be refused.94 This
much has been firmly stated by the U.K. Government in the following terms:
The UK policy on rendition of detainees to third countries is very clear. Where
we are requested to assist another State and our assistance would be lawful, we
will decide whether or not to assist taking into account all the circumstances. We
would not assist in any case if to do so would put us in breach of UK law or our
international obligations, including the UN Convention Against Torture. In
particular, we would not facilitate the transfer of an individual from or through
the UK to another State where there were grounds to believe that the person
would face a real risk of torture. This is not affected by the position of other
States on the Convention.95



the overflight or landing of a state aircraft must be within the scope of the terms of that
authorization (Article 3(c)). This means that if a State grants permission for state aircraft
to access its territory for a particular purpose, the state aircraft cannot then proceed to use
the territory for a different purpose. This is evident, for example, in the following
discussion in the U.K. Parliament:
…the UK moves its RAF transport aircraft around the world. These are not the
subject of detailed scrutiny by the local authorities concerned. Indeed, since I
travel on RAF planes, I can confirm that when we are refuelling in Bari in Italy,
which we sometimes do, the local authorities do not come on board because
maintaining the integrity of the planes is very important. There are military
policemen on the planes to ensure that. That practice applies, for example, for all
our members of NATO. I think it is part of the arrangements of NATO. That
does not mean that there is carte blanche for a private plane hired in by a
government that is a member of NATO to undertake activities which require the
permission of the domestic government but to avoid that permission (emphasis
added).96
Given that a State cannot legally give permission to acts that would violate its
international human rights obligations, the use of its territory for such purposes by state
aircraft may never be authorized.

Prior permission and civil aircraft – “scheduled” versus “non-scheduled” flights
Article 6 of the Convention provides that “No scheduled international air service may be operated
over or into the territory of a contracting State, except with the special permission or other authorization of
that State, and in accordance with the terms of such permission or authorization.” The term “scheduled air
service” is not defined in the Convention, however, the ICAO Council has defined a “scheduled
international service” as being a “series of flights” that: pass through airspace over more than one State’s
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territory; are performed for the transport of “passengers, mail or cargo for remuneration, in such a manner
that each flight is open to use by members of the public”; and are “operated so as to serve traffic between
the same two or more points” either according to a “published timetable” or “with flights so frequent they
constitute a recognizable systematic series.”97 As with state aircraft, this permission is contingent; the
scheduled air service must act in accordance with the terms of the authorization.
The only flights which on the face of the Convention do not require prior permission are “nonscheduled flight(s)” (Article 5). “Non-scheduled” flights in this sense often refer to those undertaken by
charter aircraft.98 When States speak about alleged “rendition” flights not requiring prior permission under
the Chicago Convention, it is the rules on these civil “non-scheduled flights” to which they are most likely
referring.99 Under Article 5, there are three rights that these types of flights are accorded: the right to fly
into a territory; the right to transit without stops across a territory; and the right to make non-traffic (e.g.
refueling) stops on the territory.
However, these rights of a “non-scheduled” flight are not completely unfettered; they are subject
to the sovereign right of the State flown over to require landing (see below)100 and “to the observance of the
terms of this Convention” (Article 5).101 Such aircraft must also file a flight plan.102 Indeed, in practice, a
number of States have ensured that they have the possibility to restrict the flights of non-scheduled
services, and usually have laws which allow them to require that such flights meet the State’s notice
requirements prior to commencing service and to refuse entry or landing rights after being so informed.103
Whether or not a particular State has such laws, and the content of its notice requirements, will need to be
examined in each individual case.
What other rights does a State have in respect of foreign aircraft in its territory?
A State’s rights in respect of its airspace and airports are not limited to giving or refusing prior
permission to foreign aircraft seeking to use such space. The principle that a State possesses sovereignty
over its airspace means it has the right to do a number of additional things in respect of foreign aircraft,
depending on whether that aircraft is civil or state.
In respect of state aircraft, under international law a
State has the right to respond to the unauthorized use of its
territory (e.g. unauthorized overflight). State responses to
violations of their territory by foreign state aircraft have varied
enormously, depending on factors such as the relationship
between the two States.104 Examples of actions taken include
acquiescence; interception; escort from the territory; court
action; diplomatic protest; forcing the landing of the aircraft;
firing of a warning shot; and shoot down of aircraft.105 The
question of the nature and extent of permissible State response
to violations of its territory is closely linked to the question of
whether aircraft and its crew enjoy similar sovereign
immunity (e.g. from search and inspection by foreign
authorities) to that accorded to warships.106 This question is
an open one107 and the answer will depend in part on the
particular circumstances, including for example, the reasons
for trespass108 and the nature of acts alleged to have taken
place on board the state aircraft.109 However, at all times the
State’s response must be in accordance with international law,
including for example, those principles pertaining to use of
force.
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The Chicago Convention gives States the
right to:
* Authorize which aircraft can fly over
and into its territory;
*Intercept civil
circumstances;

aircraft

in

limited

*Require landing or give other
instructions to suspect civil aircraft;
*Search and inspect civil aircraft on
either landing or departure; and
*Establish jurisdiction over criminal
offences committed on foreign civil
aircraft in certain circumstances.

In respect of foreign civil aircraft, under the Chicago Convention a State has the right to:


Engage in acts of interception or enforcement that “refrain from…the use of weapons against civil
aviation” whilst in flight and do not endanger “the lives of persons on board and the safety of the
aircraft” (Article 3bis (a)).110



Require landing of, or give “any other instructions…”, to a civil aircraft where the aircraft is in the
airspace above a State’s territory “without authority or if there are reasonable grounds to conclude
that it is being used for any purpose inconsistent with the aims of this Convention” (Article 3
bis(b)) (emphasis added). The text of the Article makes it clear that this ability to require landing
or give other instructions derives from the principle that a State has sovereignty over its
airspace.111 The range of activities over which a State can exercise such sovereignty is broad; the
drafting history of this provision indicates that it was meant to cover the ability of the State to take
action not only with respect to activities inconsistent with the “aims” of the Convention as set out
in the Preamble, but also “any violations of State law and public order”, such as drug trafficking,
“illegal transport of persons” and other “common crimes.”112 It is also important to note that this
entitlement of the State to issue an order or instruction is triggered when there are “reasonable
grounds” to believe that an aircraft is suspect; the Convention does not require that a State have
actual knowledge that the aircraft is being used unlawfully. Once the State gives such an order,
Article 3bis (c) requires that the civil aircraft comply. The State of registry also has some
obligations here, including the obligation to make compliance with the orders of the other State
mandatory in its laws or regulations; to establish severe penalties for non-compliance; to submit
cases of non-compliance to relevant authorities (Article 3bis(c)); and more generally to “take
appropriate measures to prohibit the deliberate use of any civil aircraft registered in that State…for
any purposes inconsistent with the aims of this Convention” (Article 3bis (d)). These obligations
on the State of registry are designed to ensure that a civil aircraft cannot avoid (e.g. by refusing to
land and then leaving the airspace) the requirement under international law that it comply with the
rules of the sovereign State over which it flies.113



Search, without unreasonable delay, aircraft on either landing or departure and to inspect
certificates and required documentation (Article 16). Every aircraft that enters a State’s territory
must land at a designated airport for “the purpose of customs and other examination” unless it is
exempted from the requirement to land by special authorization or under the terms of the
Convention (Article 10). In the context of “rendition flights” Spain has indicated that it will, if
necessary, implement more thorough checks inside aircraft.114



Establish jurisdiction over criminal offences committed on foreign aircraft in its territory in certain
circumstances. It has been argued that “Under the Convention, all States posses full jurisdiction in
the application of their respective laws to prevent or prohibit the use of civil aircraft for unlawful
purposes.”115 However, the Chicago Convention does not address all the complex questions
concerning when and the exact means by which116 States will exercise jurisdiction over crimes on
board aircraft. In particular, it does not (and nor do any other international agreements concerning
crimes on board aircraft)117 address the question of which State (e.g. State of registry,118 sovereign
State, landing State or any other interested State) has the priority for exercising jurisdiction when
more than one State is authorized or even required to do so (e.g. by international obligations,
including human rights obligations or their domestic legislation119). This does not mean that the
crime will go unaddressed, only that there is no established rule under international law on which
State will assert jurisdiction. This question of who should have the priority to exercise jurisdiction
when jurisdiction is concurrent or shared is also left open in human rights instruments, such as
CAT (to be discussed below).120

The State also has “negative” obligations under the Chicago Convention, the most relevant one of
which is the requirement in Article 4 (“Misuse of Civil Aviation”) that the State “agrees not to use civil
aviation for any purpose inconsistent with the aims of this Convention.” In this context (as opposed to the
context in which it is used in Article 3), the words “purpose inconsistent with the aims of this Convention”
are taken to refer more generally to the prohibition on using civil aircraft to threaten “general security”.121 It
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has also been argued that Article 4 would prohibit a State using civil aircraft for criminal or other unlawful
functions.122
In some cases, these actions described above may not only be the rights of the State (i.e. what a State is
allowed to do) but rather what a State is compelled to do by virtue of its other international obligations.
This next section discusses the content of international human rights obligations of a State, particularly
with respect to the use of its territory to perpetuate human rights violations.
What are a State’s primary human rights obligations?
Prevent torture and CID treatment
The prohibition against torture in international law requires that States do not just prohibit or punish
torture, but also act preemptively to prevent its occurrence.123 The obligation to prevent torture is
specifically set out in Article 2(1) of CAT, which provides that “Each State Party shall take effective
legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its
jurisdiction” (emphasis added). It has also been read into the prohibition on torture and CID contained in
Article 7 of the ICCPR. In General Comment 20, the Human Rights Committee stated that “it is not
sufficient for the implementation of article 7 to prohibit such treatment or punishment or to make it a crime.
States parties should inform the Committee of the legislative, administrative, judicial and other measures
they take to prevent and punish acts of torture and cruel, inhuman and degrading treatment in any territory
under their jurisdiction”124 (emphasis added).
As well as having a duty to prevent acts of torture against persons within territory under its
jurisdiction, a State also has a duty to “prevent such acts by not bringing persons under the control of other
States if there are substantial grounds for believing that they would be in danger of being subjected to
torture.”125 The content of this obligation will be dealt with next.
Non-refoulement
A State has an obligation to ensure that its territory is not used to send any person to a country where
there are “substantial grounds” for believing, or a “real risk”, that that person may be tortured.126
International law prohibits the refoulement, or transfer, of an individual to another State where that
individual faces the risk of torture, and in some cases, cruel, inhuman or degrading treatment. The
principle of non-refoulement recognizes that a State will be responsible for acts within its territory or under
its jurisdiction that either cause or may cause a person’s human rights to be violated in another State.
This prohibition is explicitly set out in CAT Article 3(1) which states that: “No State Party shall expel,
return (“refouler”) or extradite a person to another State where there are substantial grounds for believing
that he would be in danger of being subjected to torture.” In determining whether “substantial grounds” for
the danger of torture exist, the State is to “take into account all relevant considerations, including, where
applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass violations
of human rights” (Article 3(2)). In commentary and decisions, the CAT Committee has made clear that
under CAT, the prohibition against refoulement to torture requires both an objective assessment of the
conditions in the State to which an individual may be transferred, and a subjective assessment of the danger
particular to the individual.127 CAT protections apply when these assessments lead to a substantial
likelihood of a danger of torture that is greater than “mere suspicion,” but the likelihood does not have to
rise to the level of “high probability.”128
While the CAT prohibition on refoulement does not apply to CID treatment, this protection is provided
elsewhere, such as in the ICCPR and at the regional level (e.g. in the European Convention as interpreted
by the European Court of Human Rights and the European Commission). The ICCPR does not itself
contain a direct non-refoulement provision, however, the Human Rights Committee has interpreted Articles
2129 and 7130 of the ICCPR to prohibit the refoulement of individuals to States where they may be “at risk
of” either torture or CID treatment (or both). In order for ICCPR protections to apply, the individual must
face a “real risk” 131 of danger, which is a higher standard than the CAT “in danger of” threshold.132
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Criminalize, investigate and punish acts of torture and CID treatment


Criminalize

International human rights law requires that States make
torture an offence under their national law. Under CAT, the
relevant provision is Article 4. Article 4 sets out the
obligation on the State to criminalize acts of torture, attempts
to commit torture, or complicity or participation in torture.133
This obligation encompasses the duty of the State to impose
penalties that truly reflect the gravity of the crime of torture.134
The implementation of Article 7 of the ICCPR also requires,
at a minimum, making torture and CID treatment a crime. 135


Investigate

International law imposes a positive
obligation on a State to:
*Prevent acts
treatment;

of

torture

and

CID

*Ensure its territory is not used for, and
its officials are not complicit in, torture
and CID and/or the transfer of an
individual to another State where that
individual faces the risk of torture;

International law imposes a positive obligation on States
to investigate violations of the prohibition on torture, *Investigate promptly and impartially
participation in torture and complicity in torture in its territory alleged violations of the prohibition on
or under its jurisdiction.136 The duty to investigate is torture or CID treatment, participation in
mentioned a number of times in CAT. A general duty to torture or CID treatment and complicity in
investigate is contained in Article 12, which requires a State to torture or CID treatment, in its territory or
undertake a “prompt and impartial investigation, wherever under its jurisdiction; and
there is reasonable ground to believe that an act of torture has
been committed in any territory under its jurisdiction.” This *Punish perpetrators of torture or CID.
investigation must be launched irrespective of the source of
the suspicion that the act has occurred;137 and it must be
launched quickly to protect the victim and to enable evidence to be collected before it is no longer available
(e.g. before physical signs of torture fade or disappear).138 As is clear from the Article, the duty to
investigate is triggered when there is “reasonable ground to believe” that torture has taken place. Some
guidance as to when this threshold of suspicion will be met has been provided as follows:
The duty to investigate arises where a prima facie case exists that the Convention has been
breached. Credible information suggesting that foreign nationals are being transported by officials
of another State, via the United Kingdom, to detention facilities for interrogation under torture,
would imply a breach of the Convention and must be investigated.139
Once a prima facie case is established, this investigation would necessarily entail: comparing
flight plans of aircraft with dates, times and locations contained in the narratives of persons who are alleged
to have been extraordinarily rendered and/or held in secret detention; investigating information identifying
particular planes that have been linked to the transport of particular terrorism suspects; investigating
whether aircraft that have entered, and continue to enter, the State’s territory are truly civil aircraft by
looking further into the true ownership and function of the aircraft (starting, for example, by looking at
companies identified as potential CIA front companies); and increasing searches of aircraft by relevant
authorities.
Article 16 imposes on ratifying parties the same obligations with respect to investigation of
allegations of CID treatment as the parties have with respect to investigation of torture allegations in
territory under its jurisdiction.140 CAT also sets out some duties of investigation that apply when a person
who is alleged to have committed torture or is complicit in or has participated in torture is on a State’s
territory. In this situation, the State is first required to examine available information to determine whether
circumstances warrant taking the person into custody (Article 6(1)), and then, if the person is taken into
custody, to make an immediate, preliminary inquiry into the facts of the case (Article 6(2)). A duty to
investigate has also been articulated in relation to Article 15 of CAT141 when allegations are made that a
statement has been given as a result of torture.142
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In addition to the CAT requirements, a duty to investigate allegations of torture has also been read
into ICCPR’s Article 2143 and Article 4(2) of the Optional Protocol to the ICCPR.144 This is to ensure the
effective application of ICCPR Article 7’s protection against torture, CID treatment, and refoulement.145 A
failure by the State to investigate allegations of breaches of these ICCPR protections could itself give rise
to a separate breach of the ICCPR by the State.146
The duty to effectively investigate torture allegations is also both explicit147 and implicit148 in the
victim’s right to a remedy for human rights violations suffered; this right would be meaningless if it did not
come with a corresponding obligation on States to investigate the violations for which remedy is sought.


Jurisdiction, prosecution and extradition

International law also obliges States to ensure that perpetrators of human rights violations do not
enjoy impunity.149 CAT facilitates this by containing provisions on jurisdiction that, taken together,
constitute a mandatory system of universal jurisdiction over criminal acts of torture and complicity in
torture.150 In order to realize their obligation to assert jurisdiction, a State must first investigate allegations
of torture and CID treatment, and then, if there is a reasonable basis to believe the crimes occurred, proceed
to prosecute and punish persons involved.
To this end, Article 5 of CAT requires that each State “take such measures as may be necessary to
establish jurisdiction” over the offences of torture, aiding and abetting in torture, and conspiracy to torture
set out in Article 4 of CAT where the offences: are committed in territory under the State’s jurisdiction;
occur on board of State-registered ships or aircraft; are committed by State nationals (or non-State actors
acting with the consent or acquiescence of a State actor) anywhere; are perpetrated against a national of the
State (Article 5(1) of CAT); or where the alleged offender is “present in any territory under its jurisdiction”
and the State does not extradite the offender (Article 5(2)). Other Articles of CAT provide more detail of
the process to be followed where the alleged offender is present on a State’s territory. This process
includes taking such a person into custody if the circumstances so warrant (Article 6(1)); making an
immediate, preliminary inquiry into the facts of the case (Article 6(2)); and then deciding whether to
extradite or prosecute in accordance with Articles 5(2), 7 and 8 of CAT. In these cases, the text of CAT
does not require that there be an extradition request that is refused before the obligation to prosecute is
triggered;151 instead the Article ensures that the perpetrator will not escape prosecution by requiring that a
State exercise jurisdiction over that person if they do not extradite him or her.152 Finally, Article 5 reserves
the right of States to use any domestic laws they may have which would enable them to establish
jurisdiction over the crimes of torture, aiding and abetting torture, and conspiracy to torture (Article 5(3)).
The Human Right Committee has also stated that failure of the State to bring perpetrators to justice
could amount to a breach of the ICCPR by that State. 153
In addition to these primary obligations, when will a State be derivatively
responsible for acts of another State?
General
The International Law Commission’s (ILC) Articles on State Responsibility for Internationally
Wrongful Acts (ILC Articles)154 establish the “basic rules of international law concerning the responsibility
of states for their internationally wrongful acts.”155 The ILC Articles do not interpret the content of States’
primary obligations, which are contained in treaties (e.g. CAT and ICCPR as discussed above) and
customary law; rather, they “provide the framework for determining whether the consequent obligations of
each State have been breached, and with what legal consequences for other States.”156
In addition to identifying when a State will be responsible for breaches of its own primary
obligations, the ILC Articles set out ways in which a State might be held responsible (e.g. through aid or
assistance) for the wrongful acts of another State.157 What is crucial to remember here is that sometimes
these two types of responsibility – i.e. original responsibility derived from a breach of a State’s primary
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obligations and secondary or derivative responsibility derived from participation in another State’s breach
of its primary obligations – may both be relevant to a particular set of circumstances. In this respect, the
Commentaries to the ILC Articles state that:
Various specific substantive rules exist, prohibiting one State from providing assistance in the
commission of certain wrongful acts by other States or even requiring third States to prevent or
repress such acts. Such provisions do not rely on any general principle of derived
responsibility…(emphasis added).158
This section only focuses on what the ILC Draft Articles, in particular Articles 16 and 41, say
about when this secondary or derivative responsibility arises.159 It does not cover the question of when
providing assistance or failing to prevent use of territory for wrongful acts also constitute breaches of a
State’s primary obligations under international law because this question is covered in the section above.
Obligation to not knowingly aid or assist in internationally wrongful act(s) of another
State(s)
Under international law, a State is obliged to not knowingly aid or assist in the internationally
wrongful act(s) of another State(s). Article 16 provides that:
A State which aids or assists another State in the commission of an internationally wrongful act by
the latter is internationally responsible for doing so if: (a) that State does so with knowledge of the
circumstances of the internationally wrongful act; and (b) the act would be internationally
wrongful if committed by that State.160
This definition can be broken down as follows:


A State will be internationally responsible for the acts of another State: “Internationally
responsible” as used here means that the aiding or assisting State will be held responsible for its
own actions, not for those of the assisted State.161 The aiding or assisting State will only be held
responsible to the extent of the aid or assistance given.162



The other State commits an act which is internationally wrongful to both States163: An
internationally wrongful act is an action or omission that a) breaches a State’s international legal
obligations; and b) can be attributed to the State.164 Extraordinary Renditions and Disappearances
conducted by the U.S. are internationally wrongful acts on the part of the U.S. They violate
international human rights law obligations that inter alia require State Parties to: prohibit torture,
and to varying degrees, CID treatment; prohibit refoulement, or transfer, of an individual to
another State where that individual faces the risk of torture; and prevent, criminalize, investigate
and punish acts of torture, conspiracy in torture, and aiding and abetting in acts of torture.165
These are also acts which would also be internationally wrongful if committed by any other State,
because, for example, of the jus cogens status of the prohibition on torture166 and the widespread
ratification of instruments prohibiting torture and CID treatment, including CAT and regional
conventions, such as the European Convention.



Which the State aids or assists: The wrongfulness arises when there is a causal link between the
aid and assistance of a State and the commission of an internationally wrongful act by another
State. This causal link must be “specific”167 and there must be a “close connection”168 between
the wrongful act and the aid and assistance provided. However, the aid and assistance does not
have to be essential to the wrongful act for the aiding or assisting State to incur responsibility. 169
It is sufficient if the aid and assistance “contributed significantly.” 170
The type of aid or assistance provided – material, legal or political – is irrelevant here; 171 the key
issue is whether that aid or assistance specifically facilitated the internationally wrongful act. This
means that seemingly innocuous acts (e.g. allowing refueling at airports of aircraft of another
State) can become wrongful under international law if those acts facilitate internationally wrongful
acts such as Extraordinary Rendition or Disappearances (e.g. if it could be shown that a plane
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carrying rendered persons would not be able to make it to a destination where the person may be
subject to torture and/or held in secret detention unless it was able to refuel in a particular State).
Indeed, it has been stated that providing “refueling facilities to aircraft otherwise out of their range
of target” constitutes the type of “vital” assistance that Article 16 requires.172 Further, the
Commentary to an earlier version of Article 16 makes it clear that this causal link will also be
made out where a State grants over flight or landing rights to another State for an unlawful
military operation.173
Other potentially relevant examples of impermissible aid or assistance include: providing an
“essential facility” for the commission of the wrongful act174; “facilitating the abduction of
persons on foreign soil”175; “assisting in the destruction of property belonging to nationals of a
third country”176; providing “material aid to a State that uses the aid to commit human rights
violations”177; and “the act of a State in placing its own territory at the disposal of another State”
(e.g. by providing or allowing a secret detention site to operate on its territory) in order to
“facilitate” the commission of an unlawful act.178


With knowledge of the circumstances of the internationally wrongful act: However, even
where a causal link is shown, under Article 16, a State will only be responsible for its aid or
assistance when it knows about the circumstances of the internationally wrongful act of the other
State. In other words, the standard under international law is not one of strict liability.179 A State
is not automatically deemed to have knowledge of an act just because the act has occurred, even in
cases where the act takes place on their territory.180 It must instead be shown that a State is
“…aware of the unlawful circumstances of the internationally wrongful act in question….”181 At
the same time, where unlawful acts do take place on a State’s territory, that State “…may be called
upon to give an explanation” 182 and that State “…cannot evade such a request by limiting itself to
a reply that it is ignorant of the circumstances of the act and of its authors.”183
It is unclear whether, in addition to the knowledge requirement, a
State must also intend to facilitate an internationally wrongful act
before it can be held derivatively responsible for that act.184 On the
one hand, the plain text of Article 16 does not include an intent
requirement; notably this requirement was in earlier versions of the
Article185 but subsequently removed.186 In addition to this omission
from the text, there are also sound reasons why an intent
requirement should not be read into Article 16. These include, for
Statement by Terry Davis,
Secretary General, Council of
example, the fact that the difficulty in establishing intent (i.e. a
Europe, 15 December 2005.
State will rarely make clear that it intends to facilitate violations of
international law)187 would mean that very few States would ever
be held responsible for their aid or assistance.188 On the other
hand, the Commentaries to the ILC Articles appear to add an intent requirement to Article 16.189
In particular, with regard to the allegation that a State has aided or assisted a human rights
violation, the Commentaries state that:

“Not knowing is not
good enough regardless
of whether ignorance is
intentional or
accidental.”

Where the allegation is that the assistance of a State has facilitated human rights abuses
by another State, the particular circumstances of each case must be carefully examined to
determine whether the aiding State by its aid was aware of and intended to facilitate the
commission of the internationally wrongful conduct.190
This makes it clear that under the test of secondary State responsibility, the question of whether a
State is responsible for complicity in the wrongful acts of Extraordinary Renditions and
Disappearances requires a fact-intensive inquiry into exactly what it is that a State(s) is aware of
with respect to the use of its territory for human rights violations. This inquiry will take place in
the context of what has been described by the U.N. Committee Against Torture in Agiza v. Sweden
as “…progressively wider discovery of information as to the scope of measures undertaken by
numerous States to expose individuals suspected of involvement in terrorism to risks of torture
abroad…”191
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Obligation to co-operate and not to recognize or assist an unlawful situation
In certain circumstances, the legal obligations of States with respect to the wrongful acts of other
States will continue even after that wrongful act has been committed. For example, where the wrongful act
is a serious breach of a peremptory norm under international law (Article 40), Articles 41(1) and (2)192 of
the ILC Articles require that:
1. States shall cooperate to bring to an end through lawful means any serious breach
within the meaning of article 40.
2. No State shall recognize as lawful a situation created by a serious breach within the
meaning of article 40, nor render aid or assistance in maintaining that situation.
This section of the ILC Articles is based on the recognition that such breaches “can attract
additional consequences, not only for the responsible State but for all other States.”193 A “serious breach
within the meaning of article 40” means a breach of a peremptory norm of general international law that
involves a “gross or systematic failure” to meet the obligation that such a norm entails.194
The Commentaries to the ILC Articles specifically recognize that the prohibition on torture is one
such peremptory norm.195 The next question then is whether the practices of Extraordinary Rendition and
Disappearances constitute a “serious breach” of the peremptory norm that prohibits torture. The
Commentaries provide some general guidance on this point; defining a systematic violation as being one
that is “carried out in an organized and deliberate way”196 and a “gross” failure as encompassing “the
intensity of the violation or its effects; it denotes violations of a flagrant nature, amounting to a direct and
outright assault on the values protected by the rule.” 197 In determining whether these practices constitute a
“serious breach” additional relevant factors might include “the intent to violate the norm; the scope and
number of individual violations, and the gravity of their consequences for the victims.”198
Under Article 41, the obligation of a State with respect to the “serious breach” of another State is
twofold. First, to lawfully bring to an end that breach through institutionalized (e.g. through the U.N) or
non-institutionalized co-operation,199 irrespective of whether that State is individually affected by the
breach.200 Second, to neither recognize (either explicitly or implicitly201) the situation resulting from the
breach as lawful nor to assist or aid the maintenance of that situation.202
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