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Précis: 
 

This presentation draws from chapters in my forthcoming monograph 

SOCIOECONOMIC RIGHTS IN INDIA (Oxford University Press).  The Indian judiciary, led by 

the Supreme Court, has expanded its procedural and substantive jurisdiction to recognize 

broad socioeconomic rights cases its rulings have affected millions of people. The 

judiciary also acts as a quasi-legislature in issuing specific, detailed directions to 

implement socioeconomic rights schemes, and as a quasi-executive in monitoring and 

enforcing those schemes. 

This radical shift in judicial role prompts questions about its legitimacy. We must 

distinguish here between two conceptions of legitimacy that coexist in some tension with 

one another. The first is democratic or popular legitimacy. This is primarily concerned 

with the substance, not the form, of adjudication. Institutionally, it is concerned with 

functional rather formal roles. Thus, to determine whether popular legitimacy exists in 

the Indian context, we must ask whether the judiciary’s robust interventions on 

socioeconomic rights substantively improved people’s lives and increased its own public 

standing.  

In contrast, constitutional legitimacy prioritizes the form of adjudication over 

substance. This sort of legitimacy derives from adhering to processes established by a 

Constitution whose terms are sufficiently clear and transparent so as to enjoy the consent 

of those it governs. Departures from the plain meaning of the text or established 

institutional roles must be clearly justified with constitutional reasoning, not with post 

hoc, consequentialist rationales. 

I argue that the Supreme Court’s active defense of socioeconomic rights has 

enhanced democratic legitimacy. It has given the public a forum to express their 

grievances at the lack of distributive justice and to express those grievances in the 

language of rights. This, in turn, has spurred civil society activism and social movements 

that have resulted not only in the judicial recognition of socioeconomic rights, but also in 

sweeping legislation guaranteeing, inter alia, rural employment, primary education, and 

food security.  



Traditionally, democratic legitimacy is thought to reside with representative 

branches of government. Because it is unelected and has limited resources, the judiciary 

is relegated to a limited and largely deferential role. Indeed, a limited judicial role might 

be appropriate given certain institutional and cultural foundations. These include (1) a 

clear distinction between ordinary and constitutional politics; (2) a strong constitutional 

culture in which legislators and executive officials take constitutionalism seriously; and 

(3) properly functioning elected institutions.  

However, these foundations do not always exist in the Global South and we 

therefore have to revise our conception of institutional roles. I argue that none of these 

foundations exist in the Indian context, which permits the judiciary to take on a more 

active role in democratic governance. The Indian Supreme Court, cloaked in the mantle 

of the “people”, has been able to carve out a sui generis role for itself in India’s 

constitutional scheme – a role that has been largely accepted by the elected branches of 

government. 

Yet, the Supreme Court may have threatened constitutional legitimacy in the way 

it has claimed this mantle. Its case law is often inspiring and rhetorically powerful, but 

lacks the craftsmanship to clearly and cogently explain to the public precisely why it 

ruled as it did in the most significant socioeconomic rights cases.   

 I will discuss three main challenges to constitutional legitimacy arising from this 

case law: (1) that the Court has identified new rights, unmoored from the constitutional 

text, without sufficient explanation; (2), that the Court has not adequately described how 

non-justiciable Directive Principles of State Policy can be read into the right to life under 

Article 21; and (3), that no structure or standard of review has been clearly identified or 

consistently followed. 

Is it possible to preserve constitutional legitimacy while ruling as broadly and 

creatively as the Indian Supreme Court has in its socioeconomic rights jurisprudence? I 

conclude by proposing how, in future judgments, the Court can remedy its jurisprudence 

to mitigate, or even eliminate, constitutional legitimacy concerns, while maintaining its 

democratic legitimacy.  


