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INTRODUCTION
International law prohibits both torture and arbitrary detention under any circumstances.
These prohibitions represent universally recognized, non-derogable obligations binding on the
United States-including in the immigration context. Amici submit this brief to demonstrate that
the ongoing, forcible separation of Petitioner,

, from her minor son, as

well as her continued detention without any meaningful, individualized determination or
independent review of the need for the deprivation of liberty, 1 violates both of these fundamental
prohibitions under international law. U.S. obligations under international law, including treaties
to which the United States is a party, should inform the Court's determination 2 of whether
Petitioner is "in custody in violation of the Constitution or laws or treaties of the United States"
and therefore entitled to a writ of habeas corpus pursuant to 28 U.S.C. § 2241. 3
This brief details two independent reasons that

's detention is

unlawful under international law. First, the forcible separation of minor children from the
adult(s) with whom they have a parental relationship and with whom they migrate, as in the case
of

and her son, for the purpose of deterring immigration, constitutes

torture under international law. Second, the U.S. government's routine and non-exceptional
detention of arriving asylum-seekers like

, without a meaningful

individualized custody determination or independent review, and for an unlawful purpose,
violates the prohibition on arbitrary detention under international law.

1

See Petition for Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2241, at 1-2,
(W.D. Tex. 2019).
2 See Murray v. The Charming Betsy, 6 U.S. (2 Cranch) 64 (1804).
3
28 U.S.C. § 224l(c)(3).

1

INTERESTS OF AMICI
As more fully set forth in amici's Unopposed Motion of Global Justice Clinic et al. to
File Brief Amici Curiae in Support of

Habeas Corpus

Petition Pursuant to 28 U.S.C. § 2241, amici are law school clinics, non-profit organizations, and
law professors with expertise in international human rights, refugee, and immigration law. They
have extensive experience researching and working to prevent and redress violations of
international human rights law, including in the immigration context. Amici include
organizations and individuals who have represented victims and survivors of torture and arbitrary
or unlawful detention, and litigated before domestic courts and international human rights
bodies. Amici curiae therefore possesses an interest in addressing torture, arbitrary detention and
other violations of human rights by the U.S. government and ensuring redress for those
violations, both within and outside of the United States.

ARGUMENT
I.

The U.S. Government's Practice of Forcibly Separating Minor Children from
Accompanying Adult Family Members Seeking Asylum in the United States, for
the Purpose of Deterring Immigration, Constitutes Torture, in Violation of
International Law.
a. The prohibition of torture is a binding, universal norm under international
law that may not be limited or ignored under any circumstances.
The right to freedom from torture is a universally recognized,jus cogens norm of

international law, 4 and the prohibition of torture is absolute. 5 Torture is categorically prohibited

4

See RESTATEMENT (THIRD) OF U.S. FOREIGN RELATIONS LAW§ 702 cmt. n (1987) (describing torture as
one of the fundamental human rights protected as ajus cogens norm); Vienna Convention on the Law of Treaties
art. 53, May 23, 1969, 1155 U.N.T.S. 331 (stating that treaties may not conflict withjus cogens norms).
5 See Convention again.st Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment art. I, Dec. 10,
1984, 1465 U.N.T.S. 85 [hereinafter CAT]; International Covenant on Civil and Political Rights, art. 7, Dec. 16,
1996, 999 U.N.T.S. 171 [hereinafter ICCPR]; see also Universal Declaration of Human Rights, art. 5, Dec. 10,
1948, U.N.G.A. Res. 217 A (III).

2

under the Convention Against Torture (CAT) and the International Covenant on Civil and
Political Rights (ICCPR), which both bind the United States as a state party. 6 Under CAT, the
United States must take "effective legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its jurisdiction," cease any such acts, and provide
remedies when torture has occurred. 7 Further, CAT specifies that "[n Jo exceptional
circumstances whatsoever, whether a state of war or a threat of war, internal political instability,
or any other public emergency, may be invoked as a justification of torture." 8 U.S. courts
recognize the peremptory nature of the prohibition oftorture. 9 International and regional courts
likewise have held that the prohibition of torture permits no exceptions under any
circumstances. 10

b. The Convention Against Torture sets forth the authoritative definition of
torture under international law.
CAT defines torture as an act "by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third

6

See CAT, supra note 5, at art. I; ICCPR, supra note 5, at art. 7 (stating that "no one shall be subjected to torture").
CAT, supra note 5, at arts. 2, 4; Committee Against Torture, General Comment No. 3, i-J16, U.N. Doc.
CAT/C/GC/3 (Nov. 19, 2012), available at https://www2.ohchr.org/english/bodies/cat/docs/GC/CAT-C-GC3_en.pdf (intel}lreting Article 14 of CAT to guarautee the "cessation of continuing violations."); U.N. Humau Rights
Committee, General Comment No. 20: Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading
Treatment or Punishment), ~14, U.N. Doc. N44/40 (Mar. 10, 1992) (intel}lreting the ICCPR as obligating State
parties to ensure that their legal system "effectively guarautees the immediate termination of all the acts prohibited
by Article 7").
8 CAT, supra note 5, at art 2.
9 See Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1401 (2018) (Kennedy, J., plurality) (explaiuing that "international
human-rights norms" include "crimes like genocide, torture, aud slavery ... "); Sosa v. Alvarez-Machain, 542 U.S.
692, 762 (2004) (Breyer, J., concurring) (stating that "universally condemned behavior" includes "torture); Filartiga
v. Pena-Irala, 630 F.2d 876, 880, 890 (2d Cir. 1980) (holding that torture is a violation of the law ofnations); Kadic
v. Karadzic, 70 F.3d 232, 243 (2d Cir. 1995) (same); Princz v. Fed. Rep. Germauy, 26 F.3d 1166, 1173 (D.C. Cir.
1994) (same); Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 717 (9th Cir. 1992) (same); Tel-Oren v.
Libyan Arab Republic, 726 F.2d 774, 781 (D.C. Cir. 1984) (same).
10
See Questions Relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.), Judgement, 2012 I.C.J. Rep.
422, at 424 ("[T]he prohibition of torture is part of customary international law audit has become a peremptory
norm (jus cogens)."); Prosecutor v. Furundzija, No. IT-95-17/1-T ICTY (Dec. 10, 1998)("[T]he prohibition of
torture is a peremptory norm orjus cogens."); Committee Against Torture, General Comment No. 2, ~I, U.N. Doc.
CAT/C/GC/2, (Jau. 24, 2008) ("[S]ince the adoption of the Convention Against Torture, the absolute and nonderogable character of this prohibition has become accepted as a matter ofcustomary international law.").

7

3

person information or a confession, punishing him for an act he or a third person has committed
or is suspected of having committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other person acting in an
official capacity." 11 This definition identifies four constitutive elements of torture: (1) the act
must be intentional; (2) it must be inflicted by; at the instigation of, or with the consent or
acquiescence of a public official; (3) it must cause severe pain or suffering; and (4) it must be
carried out for an impermissible purpose. Torture is understood to include omissions and
deprivations as well as affirmative acts. 12 Further, the severity of physical or mental pain
required for an act or omission to constitute torture is subjective, meaning it depends on the
victim's physical and mental attributes, the duration of the suffering, and individual effects of the
treatment. 13

11

CAT, supra note 5, at art. I.
See U.N. Voluntary Fund for Victims of Torture, Interpretation of Torture in the Light of the Practice and
Jurisprudence ofInternational Bodies 3 (n.d.) (stating that acts of torture include omissions and deprivations);
Denmark v. Greece, No. 3321/67, Eur. Conun'n H.R. (1969); JUAN MENDEZ & ANDRA NICOLESCU,
TORTURE & ITS DEFINITION IN INTERNATIONAL LAW: AN INTERDISCIPLINARY APPROACH 221
(2017); HERMAN J. BURGERS & HANS DANELIUS, THE UNITED NATIONS CONVENTION AGAINST
TORTURE: A HANDBOOK ON THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT 118 (1988) ("[!Jn special cases an omission
should be assimilated to an act. The intentional failure to provide a prisoner with food or drink could be a case in
point.").
13
See Report of the Special Rapporteur on the Question of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, '\[3, 8, U.N. Doc. Af56/156, (July 3, 2001) (stating that severe pain or suffering can stem
from acts such as intimidation and other forms of threats, especially when the victim remains "in the hands of law
enforcement officials").
12
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c.

The U.S. government's practice offamily separation constitutes torture
because it satisfies each of the four elements of the definition under
international law.
i.

The U.S. government's practice of family separation is intentionally
inflicted on migrant families by government officials.

The U.S. government's practice of forcibly separating minor children from the adult(s)
with whom they have a parental relationship, and with whom they migrate ("family
separation"), 14 fulfills the first two elements of torture under the CAT definition. It is both
intentional and carried out by government officials and their agents.
Decision-makers at the highest levels of the U.S. government have intentionally
promoted the practice of forcible family separation. Former Attorney General Jeff Sessions,
Former White House Chief of Staff John Kelly, and Department of Homeland Security (DHS)
Secretary Kirstjen Nielsen have each explicitly stated that the United States has intentionally
utilized the tactic of family separation. 15 Further, President Trump's June 20, 2018 Executive
Order states that the Administration has had no choice but to "separat[e] alien families," thereby
admitting that such family separations were deliberate. 16 As such, not only is the practice of
family separation intentional on the part of the current administration, but it is also carried out

14

This practice is referred to as "family separation." See Ms. L. v. U.S. Immigr. & Customs Enft, 310 F. Supp. 3d
1133, 1143 (S.D. Cal. 2018) [hereinafter Ms. L] (describing both plaintiffs as subjected ''to the same government
practice of family separation"); Complaint at 10, D.J.C.V. v. U.S. Immigr. & Customs Enft, No. 1:18-cv-09115
(S.D.N.Y. 2018) [hereinafter D.J.C.V.].
15
Transcript: White House Chief ofStaffJohn Kelly's Interview with NPR, NPR, available at
https://www .npr.org/2018/05/11/610116389/transcript-white-house-chief-of-staff-j ohn-kellys-interview-with-npr
[hereinafter NPR interview] (describing family separation as a ''technique" that would see "a much faster turnaround
on asylum seekers."). See also Attorney General Sessions Delivers Remarks Discussing the Immigration
Enforcement Actions of the Trump Administration, U.S. Dep't of Justice, available at
https://www.justice.gov/opa/speech/attomey-general-sessions-delivers-remarks-discussing-immigrationenforcement-actions (stating that migrants entering with a child should expect that ''that child will be separated from
them"); Separation ofFamilies, C-Span, available at https://www.c-span.org/video/?c4709347/separation-families
(describing family separation as a "way to enforce our laws").
16
Exec. Order No. 13841, 83 Fed. Reg. 29435 (June 20, 2018).
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"at the instigation" and with the "consent" of members of the administration, including the
President of the United States. 17
The act of family separation has been effectuated by government agents, including
employees and contractors of U.S. Customs and Border Protection (CBP) and the U.S.
Department of Health and Human Services (HHS), who have been involved in physically
separating family members who have migrated together to the United States. 18 As courts have
recognized, 19 and as documented in reports by human rights organizations, this government
practice is real; one case study reported that "DHS officials tore apart four Central American
families at once in the same room. " 20 In sum, the practice of family separation is plainly an
intentional act, authorized by high-level government officials and implemented by their agents.
II.

Family separation inflicts severe pain and suffering on adults and the
minor children with whom they have a parental relationship. which is
exacerbated by their continued separation.

The intentional government practice of separating migrant families inflicts severe pain
and suffering on both the adults and the minor children with whom they have a parental
relationship; who have been forced apart. Family separation surpasses the severity threshold
under international law because it causes immediate trauma as well as long-lasting mental and
physical effects, which are aggravated by the potentially indefinite duration of such separation as

17

CAT, supra note 5, art. 1.
See J.S.R. v. Sessions, 330 F. Supp. 3d 731, 736 (D. Conn. 2018) (observing that minor children are separated
from their parental figures by DHS and detained in Department of Health and Human Services' Office of Refugee
Resettlement (ORR) or DHS custody); Southwest Envt'l Ctr. v. Sessions, No. 2:18-cv-000632 WJ-KRS, 2018 U.S.
Dist. LEXIS 198220, at 4 (D.N.M. Nov. 20, 2018) (explaining that adults separated from the minor children with
whom they have a parental relationship would be transferred to U.S. Marshals Service, while the minor children
would remain in DHS immigration custody or transferred to the custody of HHS).
19
See J.S.R. v. Sessions, supra note 18; Southwest Envtl. Ctr. v. Sessions, supra note 18.
20
Amnesty International, USA: 'You Don't Have Any Rights Here,' Illegal Pushbacks, Arbitrary Detention & ///Treatment ofAsylum-Seekers in the United States at 6 (2018) [hereinafter Amnesty Report].
18
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a result of the ongoing detention of one or more of the separated family members. 21 Indeed, the
suffering experienced as a result of family separation even rises to the level required to constitute
torture under the narrower definition codified in U.S. statute, which only recognizes mental harm
as torture if it "disrupt[s] profoundly the senses or personality." 22
Federal courts have acknowledged the severity of suffering that intentional family
separation inflicts on both adult parents and children. 23 For example, several U.S. district courts
and the Ninth Circuit Court of Appeals have held that the injury inflicted by "separation of a
parent from his or her child" constitutes an irreparable harm; that is, the injury is actual, certain,
and great. 24 In the Ms. L class action case, initiated by two mothers separated from their children
by immigration authorities, the district court described the mental suffering inflicted by family
separation as "agonizing," ''traumatic," ''brutal," and "egregious." 25 In MGU v. Nielsen, the
district court acknowledged that family separation can "induce profound hopelessness, despair,
depression and even suicidal urges.'' 26
Federal courts and medical experts have also recognized that the harm inflicted by family
separation is so severe as to cause physical suffering. For example, in Ms. L, the court recognized
that family separation led at least one father to commit suicide in custody and another to

21

See U.N. Voluntary Fund for Victims of Torture, supra note 12, at 26 (documenting that in cases of
disappearance, the emotional distress of not knowing the whereabouts of a family member causes extreme anguish,
affecting both mental and physical integtity); U.N. Doc. A/56/156, supra note 13, at if! I, 14.
22
18 U.S.C. § 2340. The U.S. definition of severe pain and suffering is an outlier, requiring a much higher standard
of pain or suffering than CAT. See Manfred Nowak, What Practices Constitute Torture?: US and UN Standards, 28
HUMAN RIGHTS QUARTERLY 809, at 813, 819-20 (Nov. 2006). The U.S. government's practice offamily separation
rises to this higher standard. See infra notes 25-29.
23
Leiva Perez v. Holder, 640 F.3d 962 (9th Cir. 2011); Ms. L, supra note 14; Washington v. United States, No.
C18-939 MJP (W.D. Wash. Aug. 8, 2018); M.G.U. v. Nielsen, 325 F. Supp. 3d 111 (D.D.C. 2018).
24 Ms. L, supra note 14, at 1146; Leiva Perez v. Holder, supra note 23, at 969-70; Washington v. United States,
supra note 23.
25
Ms. L, supra note 14, at 1145-46.
26 M.G.U. v. Nielsen, supra note 23, at 122 (internal quotation marks omitted).
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experience physical symptoms of a heart attack. 27 The American Academy of Pediatricians has
described the mental and physical effects of family separation as so stressful that some adult
family members experience "musculoskeletal, gastrointestinal, respiratory, and neurologic"
distress. 28 An Amnesty International report based on interviews with adult family members
separated from their minor children similarly documented incidents of increased blood pressure
levels, illness, insomnia, and memory lapses among those adults, linked to the fear of remaining
separated. 29
Furthermore, the continuous and potentially indefinite nature of family separation,
particularly where the adult remains in immigration detention, may deprive parents of
communication with, or even knowledge of the whereabouts of, their minor children. This
prolongation of separation exacerbates the harm experienced by both adult family members and
minor children upon their initial separation. Reports suggest that there are still hundreds of
children separated from parents, months after the government was ordered to end the practice
and reunite families, reflecting the prolonged nature of their separation. 30 The court in

27

See Ms. L, supra note 14, at 1145.
Julie Linton, et al., Detention ofImmigrant Children, American Academy of Pediatric Policy Statement (May
2017) available at pediatrics.aappublicactions.org/content/139/5/e20170483. See also Julie Linton, Examining the
Failures of the Trump Administration's Inhumane Family Separation Policy Congressional Testimony, American
Academy of Pediatrics (Feb. 7, 2019), available at
https://energycommerce.house.gov/sites/democrats.energycommerce.house.gov/files/documents/Linton%20testimon
y"/o20FINAL_l.pdf (describing tbe barm caused by family separation as "irreparable," causing "negative physical
and emotional symptoms from detention, including anxiety, depression and posttraumatic stress disorder."); Sarah
G. Hassink, Letter to DHS Secretary Jeh Johnson on Behalf ofAmerican Academy ofPediatrics (July 24, 2015),
available at https://www.aap.org/en-ns/advocacy-and-policy/federaladvocacy!Documents/AAP%20Letter"/o20to%20Secretary"/o20Johnson%20Family%20Detention%20Final.pdf
(explaining that the act of detention "itself is associated with poorer health outcomes, higher rates of psychological
distress, and suicidality").
29 See Amnesty Report, supra note 20, at 36, 40; Charanya Krishnaswami & Brian Griffey, Statement Re: Oversight
Hearing on Family Separation Policy, Amnesty International (Feb. 6, 2019).
30
See Miriam Jordan, Family Separation May Have Hit Thousands More Migrant Children than Reported, N.Y.
Times (Jan. 17, 2019), available at https://www.nytimes.com/2019/01/17/ns/family-separation-trumpadministration-migrants.html (documenting that thousands more family separations occnrred than originally
reported); Arelis R. Hernandez, Nearly 250 Migrant Children Still Separated from Parents, ACLU Report Says, The
Washington Post (Oct. 18, 2018), available at https://www.washingtonpost.com/local/immigration/nearly-25028
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Washington v. United States recognized that the harm caused by ongoing family separation only

"worsens with the passage oftime" 31-a finding echoed in MGU v. Nielsen, in which the court
observed that "every additional day of separation causes irreparable harm." 32 Jack Shonkoff,
M.D., Director of the Center on the Developing Child at Harvard University, recently testified
before Congress that prolonged separation "inflicts increasingly greater harm as each week goes
by." 33 As duration of suffering is a factor in determining its severity under international law, the
continuous nature of the separation is aoother indication that the harm caused by family
separation rises to the level of"severe pain or suffering" under CAT, aod its potentially
indefinite nature only makes such suffering more severe. 34 Therefore, the immediate trauma
inflicted by, aod the continuous nature of the harm resulting from, family separation plainly
reaches the threshold of severity required to constitute torture under international law.
iii. The U.S. government has carried out this practice of family separation
for the impermissible purpose of deterring migration to the United
States and coercing asylum-seekers to give up their claims.
Under CAT, the intentional infliction of severe pain aod suffering by government
officials constitutes torture when it is carried out for an impermissible purpose, including but not
limited to: obtaining information, punishment, intimidation, coercion, or for aoy reason based on
discrimination of aoy kind. 35 CAT makes clear that the intended target of punishment,

migrant-children-still-separated-from-parents-aclu-report-says/2018/10/18/d3fc2fd0-d222-l l e8-b2d2f397227b43f0 _story.html?utm_ term~.8968220b3746.
31
Washington v. United States, supra note 23, at 7.
32
M.G.U. v. Nielsen, supra note 23, at 123.
33 Jack P. Shonkoff, Migrant Family Separation Congressional Testimony, Harvard University (Feb. 7, 2019),
available at https://developingchild.harvard.edu/about/press/migrant-family-separation-congressional-testimony-drjack-p-shonkof£'.
34
CAT, supra note 5, at art. 1.
35
CAT, supra note 5, at art. I. See also MANFRED NovAK, U.N. CONVENTION AGAINST TORTURE: A COMMENTARY
75 (2008) (suggesting that the list of impermissible purposes in Article I of the CAT is indicative rather than

exhaustive). There is evidence of discriminatory animus underlying the practice of family separation, including in
statements by Former Chief of Staff John Kelly suggesting discrimination on the basis of ethnicity or national
origin, as well as immigration status. See NPR interview, supra note 15 (describing immigrants as people who
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intimidation, or coercion need not be the person experiencing the acts of torture; suffering
inflicted on one person to punish or change the behavior of others still amounts to torture. 36
Evidence suggests that the U.S. government has used family separation as a coercive and
intimidating tactic aimed at deterriog individuals from migrating or seeking asylum, though
many have lawful and valid claims. Family separations have been carried out without a prior
determination that the adult parent or guardian was unfit or presented a danger to the minor and
without any notice or opportunity for the parent or child to be heard. 37 Statements by government
officials make clear that these separations were effectuated to deter migrant families from
seeking protection in the United States and to coerce families already in the United States to give
up their asylum claims. DHS Secretary Nielsen, for example, stated that family separation was a
tool that would "discourage parents from bringing their children here." 38 Further, Former White
House Chief of Staff John Kelly has called family separation a "tough deterrent," leaving no
uncertainty about the deterrence purpose animating the practice of family separation. 39 DHS has
also utilized family separation in order to coerce asylum-seekers to terminate their claims,
publicly stating that it would present them with the impossible choice to either continue their
asylum claims and remain separated from their families or give up those lawful claims and

would not "easily assimilate into the United States," who "don't have skills," and who are "overwhelmingly rural
people"); U.S. Commission on Civil filghts, Letter to Attorney General Sessions and DHS Secretary Nielsen (June
15, 2018), available at https://www.usccr.gov/press/2018/06-15-18-letter.pdf (describing the use offarnily
separation as arising from "unwarranted discrimination on the basis of national origin"); Amnesty Report, supra
note 20, at 30 (detailing the "dehumanizing rhetoric" used by U.S. government officials that demonstrates the
underlying discriminatory motivation of the U.S. government's family separation policy); Kirsijen Nielsen
Addresses Families Separation at Border: Full Transcript, N.Y. Times (June 18, 2018), available at
https://www.nytimes.com/2018/06/18/us/politics/dhs-kirstjen-nielsen-families-separated-border-transcript.htrnl
(demonizing asylum-seeking families by implying that they are "smugglers" and "traffickers").
36 See CAT, supra note 5, at art. 1 (defining the impermissible purpose element of torture as extending to impacts on
the victim or "a third person").
37 See Ms. L, supra note 14, at 1139 (describing the factual circumstances in which each plaintiff was subjected to
family separation without "a determination that the parent was unfit or presented a danger to the child").
38 See Senate Hearing with DHS Secretary Nielsen, C-Span (Jan. 16, 2018), available at https://www.cspan.org/video/?c4709347/separation-families.
39

See NPR interview, supra note 15.
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reunite through deportation. 40 This coercion has been detailed extensively by immigrant rights
groups and the media, with reports of adults "withdrawing what may be valid asylum
applications" for "fear of what may be happening to their children." 41
This practice of forcibly separating families increased exponentially42 after the
government announced a "zero tolerance" policy to prioritize the prosecution of offenses under 8
U.S.C. § 1325(a), which makes entry into the United States outside of official Ports of Entry a
misdemeanor. 43 The government forcibly separated parents from their minor children during
brief criminal proceedings and then did not reunite them once the parents were back in
immigration detention. Nor was the practice of family separation limited to individuals charged
with illegal entry; those who presented themselves legally at a Port of Entry were also separated
from their children in many instances. 44 For example, although Petitioner

40

See Fact Sheet: Zero-Tolerance Prosecution and Family Reunification, U.S. Dep't of Homeland Security (June
23, 2018), available at https://www.dbs.gov/news/2018/06/23/fact-sheet-zero-tolerance-prosecution-and-familyreunification (suggesting that DHS would only reunite families for the pmpose of deporting them, but would keep
them separated if they decided to continue their asylum claims); Chris Hayes & Brian Montopoli, Exclusive: Trump
administration plans expanded immigrant detention, MSNBC (Mar. 3, 2017), available at
https://www.msnbc.com/all-in/exclusive-trump-admin-plans-expanded-irmnigrant-detention ("Under the plan under
consideration, DHS would break from the current policy keeping families together. Instead, it would separate
women and children after they've been detained - leaving mothers to choose between returning to their country-oforigin with their children, or being separated from their children while staying in detention to pursue their asylum

claim.").
41

U.S. Commission on Civil Rights, supra note 35. See also Amnesty Report, supra note 20, at 31 (detailing
accounts of immigration hearings, during which one woman was given the choice between giving up her asylum
claim to be deported with grandson or continue asylum claim without him); Jay Root & Sharmon Najambadi, Kids in
exchange for deportation: Detained migrants say they were told they could get kids back on way out of US, Texas

Tribune (June 24, 2018), available at https://texastribune.org/2018/06/24/kids-exchange-deportation-migrantsclaim-they-were-promised-they-could; American Immigration Council & American Immigration Lawyers
Association, Joint Complaint, The Use of Coercion by U.S. Department of Homeland Security (DHS) Officials
Against Parents Who Were Forcibly Separated From Their Children (Aug. 23, 2018), available at
https://arnericanimmigrationcouncil.org/sites/default/files/general_litigation/the_use_of_coercion_by_u.s._departme
nt_of_homeland_security_officials_against_parents_who_were_forcibly_ separated_from_their_children_public_fin
_O.pdf.
42
See Amnesty Report, supra note 20, at 29; Dara Lind, What Obama Did with Migrant Families vs. What Trump is
Doing, Vox, available at https://www.vox.com/2018/6/21/17488458/obarna-irmnigration-policy-family-separationborder.
43
See Attorney General Announces Zero-Tolerance Policy for Criminal Illegal Entry, U.S. Dep't of Justice (Apr. 6,
2018), available at https://www.justice.gov/opa/pr/attomey-general-announces-zero-tolerance-policy-criminalillegal-entry.
44 See Ms. L, supra note 14; Amnesty Report, supra note 20.
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lawfully presented herself at a Port of Entry and was not charged with illegal entry under 8
U.S.C. §1325 or §1326 or with any other crime, she was nonetheless separated from her then 7year-old son and placed separately in immigration detention, where she remains today. 45
Forcibly separating asylum-seeking adults from the minor children with whom they are in
parental relationships, thereby inflicting severe pain and suffering, for the purpose of coercing or
intimidating them or future migrants to abandon their asylum claims, is contrary to international
law. 46 Deterring the migration of asylum-seekers is an impermissible purpose for inflicting the
severe pain and suffering of family separation. 47 Thus family separation, intentionally carried out
by government officials for the purpose of deterring migration to the United States, which causes
severe pain and suffering to adult family members and minors alike, constitutes torture in
violation of U.S. obligations under international law. The ongoing nature of that separation, in
which adult family members are held in immigration detention for prolonged periods of time,
both exacerbates their suffering and represents a continuing violation of the right to remain free
from torture.

45

See Petition for Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2241, supra note 1, at 2.
See CAT, supra note 5, at art. 1 (listing impermissible purposes, including coercion or intimidation); see also
Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
if 28, U.N. Doc. A/HRC/37/50 (Nov. 23, 2018) ("Detention based solely on migration status, as such, can even
amount to torture, particularly where it is intentionally imposed or perpetuated for such purposes as deterring,
intimidating or punishing irregular migrants or their families, coercing them into withdrawing their requests for
asylum ... or for reasons based on discrimination of any kind, including discrimination based on immigration
status.") [hereinafter Special Rapporteur on Torture 2018 Report]. Cf R.1.L-R v. Johoson, 80 F. Supp. 3d 164, 189
(D.D.C. 2015) (stating that detaining one particular individual "for the sake of sending a message of deterrence" to
those who may be considering immigration "appears out of line with analogous Supreme Court Decisions_," and
holding that "general deterrence" meant to "deter future mass migration," without a defensible national security
interest, is an impermissible basis for depriving an individual of her liberty).
47 See CAT, supra note 5, at art. 1.
46
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II.

The Routine Detention of Arriving Asylum-Seekers, for the Purpose of
Deterring Migration and Without Meaningful Individualized Custody
Determinations or Independent Review, Violates the Prohibition of Arbitrary
Detention under International Law.
a. Binding international law prohibits arbitrary detention of asylum-seekers.
The prohibition of arbitrary detention is enshrined in binding treaties ratified by the

United States. 48 This prohibition extends to civil immigration detention, and protects the rights
of refugees and asylum-seekers from being arbitrarily detained. 49 Binding human rights and
refugee law plainly requires that the detention of asylum-seekers be used only as an exceptional
measure and that the justifications advanced for depriving asylum-seekers of their liberty be
subject to stringent individualized scrutiny with independent review. 50
Under binding international law, civil immigration detention is permissible only when
· imposed for a lawful and legitimate purpose, and when necessary and proportionate to that
purpose, as determined through an individualized custody assessment. 51 While international law

48

See ICCPR, supra note 5, at art. 9; U.N. Convention relating to the Status of Refugees, Dec. 14, 1950, 189
U.N.T.S. 150, as extended by the Protocol Relatiog to the Status of Refugees, Dec. 16, 1966, 606 U.N.T.S. 267, art.
31 [hereinafter U.N. Refugee Convention]; U.N. High Commissioner for Refugees (UNHCR), Detention
Guidelines: Guidelines on the Applicable Criteria and Standards relatiog to the Detention of Asylum Seekers and
Alternatives to Detention, 2, 14 (2012) [hereinafter UNHCR Detention Guidelines]; American Convention on
Human Rights, art. 7(3), Nov. 22, 1969, 0.A.S.T.S. No. 36, 1144 U.N.T.S. 123; American Declaration of the Rights
and Duties of Man, adopted Mar. 30-May 2, 1948, art. XXV.
49
U.N. Refugee Convention, supra note 48, at arts. 26, 31; U.N. Human Rights Committee, General Comment No.
35: Article 9 (Liberty and security ofperson), U.N. Doc. CCPR/C/GC/35 (Dec. 16, 2014) [hereinafter General
Comment 35]; UNHCR Detention Guidelines, supra note 48.
50
See UNHCR Detention Guidelines, supra note 48, at ~14 ("These rights taken together-the right to seek asylum,
the non-penalisation for irregular entry or stay and the rights to liberty and security of person and freedom of
movement- mean that the detention of asylum-seekers should be a measure of last resort, with liberty being the
default position."); C v. Australia, Comm. No. 900/1999, ~8.3, U.N. Doc. CCPR/C/76/D/900/1999 (Nov. 13, 2002)
("an inability judicially to challenge a detention that was, or had become, contrary to article 9, paragraph 1,
constitutes a violation of article 9, paragraph 4."); Av. Australia, Comm. No. 560/1993, ~9.5, U.N. Doc.
CCPR/C/59/D/560/1993 (April 30, 1997) (statiog that while different legal systems offer different methods for
reviewing administrative detention, the review offered must be "real and not merely formal") [hereinafter Av.
Australia]; General Comment 35, supra note 49, at ~39-45; UNHCR Detention Guidelines, supra note 48, at ~47.
51
ICCPR, supra note 5; U.N. Refugee Convention, supra note 48; General Comment 35, supra note 49, at ~12
(statiog that the term arbitrary in Article 9 should be "interpreted broadly to include elements of inappropriateness,
injustice, lack of predictability and due process of law, as well as elements of reasonableness, necessity and
proportionality"); U.N. Human Rights Council, Report of the Working Group on Arbitrary Detention, ~14, U.N.
Doc. A/HRC/39/45 (July 2, 2018) ("Detention in the course of migration proceedings must be justified as
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may permit a brief period of detention in order to gather documentation and for administrative
reasons, further civil detention of asylum-seekers is arbitrary "in the absence of particular
reasons specific to the individual." 52 Civil detention of asylum-seekers can only be imposed in
exceptional circumstances, 53 and it may not be a mandatory practice for a broad category of
individuals. 54 Detention cannot be mandatory or automatic because such routine deprivation of
liberty would not be based on the necessity in each individual case. 55
In addition, international law requires that there be prompt, independent review of the

decision to detain. 56 If the original decision to detain an individual is not made by a court, the
detainee must have access to a neutral, judicial decision maker to assess that decision. 57 If the

reasonable, necessary and proportionate in the light of the circumstances specific to the individual case. Such
detention is permissible only for the shortest period of time, it must not be punitive in nature and must be
periodically reviewed as it extends in time.") [hereinafter 2018 Working Group Report]; see also, UNHCR
Detention Guidelines, supra note 48, at iJ2 (2012) (stating that under international law, "detention can only be
applied where it pursues a legitimate purpose and has been determined to be both necessary and proportionate in
each individual case"); UNHCR, Introductory Note to Convention and Protocol Relating to the Status of Refugees,
(Dec. 2010) (prohibiting the use of penalties for those seeking asylum, including arbitrary detention).
52
General Comment 35, supra note 49, at iJl8.
53 Refugee Convention, art. 31, supra note 48; UNHCR Detention Guidelines, supra note 48, at iJiJ2 l, 32.
54 Av. Australia, supra note 50, at iJ9.5; General Comment 35, supra note 49, at iJ18; UNHCR Detention
Guidelines, supra note 48, at iJ20.
"General Comment 35, supra note 49, at iJ18; UNHCR Detention Guidelines, supra note 48, at iJ20; 2018 Working
Group Report, supra note 51, at iJl 9.
56 ICCPR, supra note 5, at art. 9(4) (requiring that "anyone who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings before a court, in order that that court may decide without delay on the lawfulness of
his detention and order his release ifthe detention is not lawful"); See UNHCR Detention Guidelines, supra note 48,
at iJ47(iii) (requiring review of detention decision by ''.judicial or other independent authority" within 24 to 48 hours
of arrest and requiring that "the reviewing body must be independent of the initial detaining authority''); Report of
the Special Rapporteur on the Human Rights of Migrants, U.N. Doc. A/HRC/20/24 (Apr. 2, 2012) 1MJ18-19
(highlighting a right to proceedings before a court on the lawfulness of detention without lengthy delay) [hereinafter
Special Rapporteur 2012 Report]; U.N. Human Rights Council, Report of the Working Group on Arbitrary
Detention, U.N. Doc. A/HRC/7/4 (Jan. 10, 2008), iJ52 (stating that a judicial authority shall decide promptly on the
lawfulness of detention); Report of the Special Rapporteur on the Human Rights of Migrants, Addendum: Mission to
the United States ofAmerica, U.N. Doc. A/HRC/7/12/Add.2, iiiJ30, 122 (Mar. 5, 2008) (finding that detention of a
non-citizen must be "promptly assessed by an independent court" and that in the context of migration proceedings,
there must be an opportunity to challenge continued detention) [hereinafter Special Rapporteur 2008 Report].
57
U.N. Human Rights Council, Report of the Working Group on Arbitrary Detention, iJ61, U.N. Doc. A/HRC/13/30
(Jan. 18, 2010) (stating that detention "must be ordered or approved by a judge and there should be automatic,
regular and judicial, not only administrative, review of detention in each individual case") [hereinafter 2010
Working Group Report]; see also Special Rapporteur 2012 Report, supra note 56, at iJ23 (stating that review of
detention should be judicial); General Comment 35, supra note 49, at iJ39 (stating that the under Article 9 of the
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detention continues, there must be "automatic, regular and judicial.. .review of detention." 58 The
review of the decision to detain must take into account both domestic law and international
human rights standards. 59
According to international human rights law, there are a limited number oflawful and
legitimate purposes for the detention of asylum-seekers, which must remain exceptional and nonroutine. Punishment is not a legitimate purpose for detention of migrants. 60 The risk of flight, the
danger an asylum-seeker poses to the community, and the potential that the individual may
constitute a risk to national security are legitimate purposes under international human rights law
for the detention of an asylum-seeker only following an individualized assessment. 61 The
purpose for detention must be clearly specified in domestic legislation. 62 Detention of an asylumseeker in pursuit of an illegitimate purpose is arbitrary under international law. 63
Finally, if the detention of an asylum-seeker has been justified as "absolutely
indispensable" 64 to a lawful and legitimate purpose 65 after an evaluation of the individual, casespecific circumstances, the harm imposed by the detention still must be proportional to that

JCCPR, an individual who has been deprived ofliberty has the right "to take proceedings before a court, in order
that the court may decide without delay on the lawfulness of the detention").
58 2010 Working Group Report, supra note 57, at ~61; see also Av. Australia, supra note 50, at ~9.4 (stating that
"every decision to keep a person in detention should be open to review periodically"); General Comment 35, supra
note 49, at ~21 (requiring "regular periodic reviews by an independent body" in deciding that detention is justified).
59 See Av. Australia, supra note 50, at ~9.5; see also 2010 Working Group Report, supra note 57, at ~61; Special
Rapporteur 2012 Report, supra note 56, at ~23.
60
U.N. Refugee Convention, supra note 48, at art. 31; UNHCR Detention Guidelines, supra note 48, at ~21, 32.
61 General Comment 35, supra note 49, at ~18; UNHCR Detention Guidelines, supra note 48, at ~~21, 31; Zadvydas
v. Davis, 533 U.S. 678, 691 (2001) (identifying "preventing flight" and ''protecting the community" from "specially
dangerous" noncitizens as interests that can, in certain circumstances, justify detention); Kansas v. Crane, 534 U.S.
407, 412, 122 S.Ct. 867, 151 L.Ed.2d 856 (2002) (stating that civil detention cannot "become a 'mechanism for
retribution or general deterrence'-functions properly those of criminal law, not civil commitment").
62
UNHCR Detention Guidelines, supra note 48, at ~15.
63
UNHCR Detention Guidelines, supra note 48, at ~31; 2018 Working Group Report, supra note 51, at ~22.
64 2018 Working Group Report, supra note 51, at ~23.
65
"Lawful and legitimate purpose" refers to what is so considered under international human rights law.
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legitimate policy goal. 66 The balance struck between the harm imposed by the detention and the
policy goal must take into account the importance of protecting individual liberty and the
particularly severe mental and physical harm detention inflicts on asylum-seekers. 67

b. The U.S. government's practice of routinely detaining arriving asylumseekers amounts to arbitrary detention and is unlawful under international
law.
1.

Detaining arriving asylum-seekers for the purpose of deterring future
immigration is per se arbitrary.

Deterrence of future immigration by other individuals is an unlawful and illegitimate
pmpose for depriving asylum-seekers of their liberty, according to both domestic courts and
international bodies. 68 Depriving an individual migrant of liberty for the pmpose of sending a
message of deterrence to other people who may be considering immigration to the United States
is not only unconstitutional, 69 it is also arbitrary and illegal under international law. 70
Evidence indicates that the U.S. government is using the detention of asylum-seekers to
deter migration, including by those who seek protection through the asylum system. 71 Executive
Order 13767, promulgated in January 2017, made detention an important part of the
government's strategy to deter immigration and "secure the Nation's southern border." 72

66

General Comment 35, supra note 49, at 1]18; U.N. Human llights Council, Report of the Working Group on
Arbitrary Detention on its visit to the United States ofAmerica, 1]21, U.N. Doc. AIHRC/36/37/Add. 2 (July 17,
2017) [hereinafter 2017 Working Group U.S. Visit]; UNHCR Detention Guidelines, supra note 48, at 1]34.
67 General Comment 35, supra note 49, at 1]18; UNHCR Detention Guidelines, supra note 48, at1]1]34, 49; 2018
Working Group Report, supra note 51, at 1]24.
68 See generally R.I.L-R v. Johnson, supra note 46, at 188-89; UNHCR Detention Guidelines, supra note 48, at 31;
see also 2017 Working Group U.S. Visit, supra note 66, at 1]27.
69
R.I.L-R v. Johnson, supra note 46.
70
2018 Working Group Report, supra note 51, at 1]22 (requiring that "detention be imposed in pursuance of a
legitimate aim in each individual case"); UNHCR Detention Guidelines, supra note 48, at 1]31; Special Rapporteur
on Torture 2018 Report, supra note 46, at 1] 28 (stating that detention of migrants for deterrence can amount to
torture).
71
Damus v. Nielsen, 313 F. Supp. 3d 317 (D.D.C. 2018).
72 Exec. Order No. 13767, 82 Fed. Reg. 8793 (Jan. 30, 2017).
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Following the Executive Order, then-DRS Secretaiy John Kelly issued a memorandum that
highlighted the role of detention in the strategy to enforce immigration laws at the border. 73 An
earlier version of the memorandum included language, later changed, indicating that the
enforcement policies, including expanded detention of asylum-seekers, were "designed to deter
illegal immigration," and that the detention of arriving migrants and asylum-seekers while they
await the results of their eligibility hearings "has a significant deterrent effect on illegal
immigration." 74 In addition, the White House released a statement linking detention of arriving
migrants and asylum-seekers to stopping the flow of immigration into the United States,
claiming that "catch and release loopholes encourage more and more illegal immigration." 75
The U.S. policy of detaining asylum-seekers for the purpose of deterring immigration has
been widely and openly condemned as unlawful by international bodies and human rights
experts. After visiting the United States in 2017, the U.N. Working Group on Arbitraiy
Detention stated that the current policy concerning the "mandatoiy detention" of asylum-seekers
"is contrary to international human rights and refugee rights standards" 76 and appeared to be
implemented for deterrence reasons. 77 It further stated that the "excessive use" of detention of
migrants and asylum seekers "cannot be justified on legitimate necessity." 78 Already in 2016, the
U.N. Working Group on Arbitrary Detention had called on the United States to stop what it

73 Memorandum from John Kelly, Implementing the President's Border Security and Immigration Enforcement
Improvements Policies (Feb.20, 2017), available at
ht1ps://www .dhs.gov/sites/defaultlfiles/publications/17_ 0220_ S l _Implementing-the-Presidents-Border-SecurityImmigration-Enforcement-Improvement-Policies.pdf.
74
Memorandum from John Kelly, Implementing the President's Border Security and Immigration Eeforcement
Improvements Policies (Jan. 25, 2017), available at ht1ps:l/www.aila.org/infonet/leaked-dhs-memo-onimplementation-of-presidents.
75 What You Need to Know About Catch and Release, White House Press Release (Apr. 2, 2018), available at
h11ps:llwww.whitehouse.gov/briefings-statementslneed-know-catch-release/.
76
2017 Working Group U.S. Visit, supra note 66, at ~26.
77 Id. at ~27.
78
Id. at ~31.
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described as "mandatory detention of migrants, especially asylum seekers," as such detention
was in violation of international law standards. 79 The Working Group also stressed the unlawful
nature of the detention, in part because it "appears to be implemented as a deterrent to
immigration and to the continuation oflegitimate immigration claims." 80
Furthermore, deterrence is a policy objective, not a determination of the appropriateness
of detention based on individualized circumstances, as required by international law. 81 Because it
is not based on an individualized assessment of the risk of flight or danger posed by the person in
custody, deterrence of immigration is per se an arbitrary basis for depriving an asylum-seeker of
her liberty. 82
II.

Detention of asylum-seekers is routinely not based on any
individualized assessment that it is necessary to a lawful and
legitimate purpose.

Even when the detention of an asylum-seeker is motivated by a legitimate purpose, 83
such as preventing flight risk, detention must be found to be necessary to achieve that purpose.
To demonstrate such necessity, evidence must show that effective alternatives to detention do not
exist in the specific circumstances of a given case. 84 In practice, however, there is growing

79
Press Release, U.N. Working Group on Arbitrary Detention, Arbitrary Detention: UN Expert Group Urges USA
to Abolish the Mandatory Detention of Migrants (Oct. 24, 2016).
80
Id.
81
U.N. Human Rights Committee, Concluding Observations on the Sixth Periodic Report ofAustralia, 1[37, U.N.
Doc. CCPR/C/AUS/C0/6 (Dec. 1, 2017) (expressing concern "about what appears to be the use of detention powers
as a general deterrent against unlawful entry rather than in response to an individual risk").
82
General Comment 35, supra note 49, at 1[18; UNHCR Detention Guideline 4, supra note 48.
83
"Legitimate purpose" refers to legitimacy according to international human rights law.
84
2018 Working Group Report, supra note 51, at 1[1[16-17 (requiring an analysis of alternatives to detention of
asylum-seekers); UNHCR Detention Guideline 4.3, supra note 48; U.S. Gov't Accountability Office, GA0-15-26,
Alternatives to Detention 30 (2014) (showing that alternative-to-detention programs had been successful at
preventing flight risk, with individuals appearing at their immigration hearings in over 99 percent of cases.); U.S.
Gov't Accountability Office, Alternatives to Detention 18 (stating that alternatives to detention are siguificantly
more cost effective, with the average daily cost of the ATD program at $10.50 and the average daily cost of
detention at $158 in 2013).
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evidence that border officials have denied asylum-seekers release while they await resolution of
their asylum claims without taking into account individual circumstances or demonstrating the
necessity of their detention on an individual basis.
Recently, a federal district court explicitly called into question whether decisions denying
humanitarian parole to those awaiting results of an asylum claim are truly based on individualspecific determinations. 85 The court, citing evidence regarding a lack of individualized case
assessments, stated that it appeared that "individualized parole determinations are likely no
longer par for the course." 86
· Instead, custody decisions by ICE reflect widespread denials of parole without
individual-specific determinations regarding the necessity of the detention. At least five ICE
Field Offices issued blanket denials of almost 100 percent of parole requests by asylum-seekers
when, in the past, they had granted parole in more than 90 percent of cases. 87 Denials of parole
sometimes come as short form letters with "boiletplate language and/or checkboxes," 88 as in
's case. 89 Various immigration lawyers in the El Paso Field Office have
reiterated that parole requests were so consistently rejected that attorneys were no longer
submitting requests. 90 One lawyer in New Mexico stated that among hundreds of detainees at the
Cibola County Correctional Center, not a single individual was granted parole. 91 Every request
was rejected on the asserted basis of the individual being a flight risk, even though there had
been no serious consideration of their individual cases. 92 The Assistant ICE Field Office Director

85

Damus, supra note 71, at 341.
Id.
87 Amnesty Report, supra note 20, at 48.
88 Complaint at 1]42, Damus v. Nielsen, 313 F. Supp. 3d 317 (D.D.C. 2018).
89 See Petition for Writ of Habeas Corpus, supra note 1, at 1]37.
90
Amnesty Report, supra note 20, at 51.
91 Id.
92 Id.
86
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in El Paso also reportedly stated that ICE headquarters in Washington, D.C. instructed field
offices to apply a "presumption of detention in all asylum cases" 93-a position directly at odds
with international law. 94 This evidence shows that the United States is not providing
individualized assessment of detention of asylum-seekers and is in practice instituting mandatory
detention for a broad category of people in violation of binding international law.
The record evidence in this case demonstrates that there has been no meaningful,
individualized assessment of whether the detention of

is necessary to

achieve a purpose recognized as legitimate under international human rights law. 95 The failure to
conduct an individualized assessment, coupled with the lack of evidence supporting a legitimate
purpose for

's imprisonment, renders her detention arbitrary. The harm

imposed by her arbitrary detention is only magnified by her separation from her young son and
the lack of mental health care provided to her in her native language. 96
should therefore be released from custody.
111.

Arriving asylum-seekers typically lack access to any meaningful,
independent review ofDHS decisions to detain them.

Despite the requirement under international law that any decision to detain an asylumseeker be subject to independent review, 97 arriving asylum-seekers like Petitioner have no
meaningful opportunity to seek independent, judicial review of DHS custody determinations,

93

Jd.
See UNHCR Detention Guidelines, supra note 48, at iJl4.
95 See Petition for Writ of Habeas Corpus, supra note 1, at iJiJ37, 41, 44.
96
See Amnesty International, Statement to House Judiciary Committee 8 (Feb. 7, 2019); Press Release, U.N. Special
Rapporteur on Torture, Migration policies can amount to ill-trea1ment and torture (Feb. 26, 2018) (statiog tbat
arbitrary detention "can even amount to torture" if used to deter, punish or intimidate migrants or their families and
statiog that the longer the arbitrary detention lasts, the higher the likelihood it reaches to level of torture); Special
Rapporteur on Torture 2018 Report, supra note 46, at iJiJ 19, 27, 28.
97
See supra note 56.
94
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including blanket denials of parole. 98 Asylum-seekers are thus limited to making repeated
requests for release to DHS, in the hopes that the agency will reevaluate its own earlier detention
decisions. 99 DHS is both judge and jailor in these cases. The only other recourse available is to
the federal courts. However, the exceptional nature of the remedies available in federal court,
such as a writ of habeas corpus, 100 means that arriving asylum-seekers enjoy no effective right to
review of their detention in the lion's share of cases. 101
This decision-making structure clearly conflicts with the international law requirement
that an independent decision-maker review the decision to detain, 102 and that such review be
automatic and ongoing throughout the period of detention. 103 The failure of the U.S. government
to ensure that asylum-seekers like Petitioner have prompt and automatic review of the decision to
detain them, by an independent, judicial body-even after more than ten months in custody 104renders their detention arbitrary, in violation of international law.
CONCLUSION

The U.S. government's practices of family separation and arbitrary detention of asylumseekers violate its obligations under international law.

's ongoing

"See 8 C.F.R. § 1236.l(c)(l l) (2016) (precluding immigration court custody redetermination hearings where
disallowed by 8 C.F.R. § 1003.19(h)) (2016); 8 C.F.R. § 1003.19 (h)(2)(i)(B)(2016) (disallowing immigration court
custody redetermination hearings for "arriving" aliens).
99 See Denise Gilman, To Loose the Bonds: The Deceptive Promise ofFreedom from Pretrial Immigration
Detention, 92 INDIANA L.J. 157, 187-90 (2016).
100 Id. at 190.
101
Special Rapporteur 2008 Report, supra note 56, at iJ22 ("Immigration enforcement authorities have failed to
develop an appropriate appeals procedure, and for all practical purposes have absolute discretion to determine
whether a non-citizen may be released from detention."); 8 U.S.C. § 1226(e) (2012) (limiting judicial review of
custody decisions); see Alina Das, Immigration Detention: Infonnation Gaps and Institutional Baniers to Refonn,
80 U. CHI. L. REV. 137, 158 (2013); Guerra, 241. & N. Dec. 37, 39 (B.I.A. 2006); Vivian Yee, Supreme Court
Weighs Immigrants' Rights to Have Detention Reviewed, N.Y. Times (Oct. 3, 2017),
https://www.nytimes.com/2017/l 0/03/us/supreme-court-immigrants-detention-jennings-rodriguez.html ("At the
moment, many immigrants are detained for long periods without the ability to ask for hearings.").
102 Se_e supra notes 56-58.
103
See supra notes 57-58.
104 See Petition for Writ of Habeas Corpus, supra note 1, at iJiJ41, 44.
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.

'

separation from her minor i;hild and her indefinite detention, without an individualized
determination of necessity or independent review, constitute continuing violations of her rights
to be free from torture and arbitrary detention, as guaranteed under CAT and the ICCPR.
International law requires that the gove=ent immediately cease these violations by releasing
her and reuniting her with her minor child. Amici therefore respectfully request that the Court
grant the habeas petition.
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