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The Human Rights and Privatization Project at CHRGJ is dedicated to advancing global
understanding of the human rights impacts of privatization. This response has been prepared by
the Project’s Director, Rebecca Riddell, as well as CHRGJ Faculty Director and former UN
Special Rapporteur on extreme poverty and human rights, Philip Alston.
The respondents commend the Office of the High Commissioner for examining human rightsbased pathways to achieving universal health coverage. The topic is important and timely, given
that not all paths taken in the name of achieving UHC are consistent with that goal, or rightsrespecting.1
In our response, we focus on the human rights risks associated with relying on the private sector
to achieve universal health coverage. 2 We draw from our research on the rollout of universal health
coverage in Kenya, and, in particular, seek to emphasize the risks of two common mechanisms for
involving the private sector in healthcare: social health insurance schemes and public-private
partnerships.
Human rights risks associated with reliance on the private sector
Private sector involvement in the financing and delivery of healthcare is often depicted as essential
to achieving universal health coverage.3 Yet, relying on the private sector can instead undermine
that goal.4 While in principle there may be rights-based pathways to achieving universal health
coverage that involve a major role for the private sector, in practice the approach can result in a
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healthcare system shaped by market forces that does not comply with a State’s human rights
obligations.5
In recent years, the Kenyan government and development actors have actively encouraged the
growth of the private healthcare sector. National policies explicitly seek to expand the private
sector’s role,6 and former President Uhuru Kenyatta, cabinet members, and other high-level
officials have referenced the central role of the private sector in achieving universal health
coverage.7 While public facilities have traditionally provided most healthcare services, and still
did so as of the most recent national survey on health utilization in 2018, 8 as a result of government
policy, the role of private healthcare providers is rapidly growing.9
However, as Kenya’s experience illustrates, when a government increases the role of the private
sector in health without due care, even if it does so under the auspices of seeking to achieve
universal health coverage, it can exacerbate rather than alleviate problems like high costs,
exclusion, and inequalities in access to care—and ultimately harm the enjoyment of the right to
health. For example, our research in Kenya found that private healthcare facilities charge far more
than the public sector for the same services, and we spoke with many individuals who had been
pushed into debt to pay for expensive private care, or who had been turned away from private
facilities or stopped care altogether due to their inability to pay. 10 We also found that the private
sector is disproportionately focused on the areas, patients, and services that generate the greatest
revenue while neglecting important but less-profitable forms of care—such as immunizations,
treatment for HIV/AIDS and services for survivors of sexual abuse. And despite the common
association of the private sector with high quality care, the sector is actually highly heterogenous;
while a wealthy urban minority can often access high-quality private care, many people end up
accessing healthcare at private facilities that are substandard, underregulated, and too often,
unsafe.11 Finally, although it is frequently depicted as alleviating a fiscal burden, the private sector
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actually relies heavily on public funding, raising questions about whether maximum available
resources are being dedicated to the realization of the right to health. 12
While the human rights risks associated with highly privatized and commercialized healthcare
systems are certainly not new, the momentum behind involving the private sector in the
achievement of universal health coverage gives the issue fresh urgency.
Social health insurance as a form of stealth privatization
Establishing or expanding social health insurance coverage that can used at public and private
health facilities has been presented as one way for countries to achieve universal health coverage.
Kenya’s experience demonstrates some of the potential human rights pitfalls of that approach. The
country’s flagship policy for achieving universal health coverage—making insurance coverage
from the country’s existing social health insurance entity, the National Hospital Insurance Fund
(NHIF), mandatory nationwide—has the potential to transform the government from a provider to
a purchaser of healthcare, without adequately addressing the human rights risks associated with
private sector care.13
In 2017, Kenya’s then-President Kenyatta committed his administration to the realization of
universal health coverage. Following a pilot phase, the government announced it would deliver
universal health coverage primarily by expanding insurance through the NHIF.14 The NHIF
Amendment Act, which codifies this approach and which received presidential assent January 10,
2022, cements the NHIF as the primary route for pursuing universal health coverage. 15 It represents
a major departure from the pilot phase of UHC, which had eliminated fees at public facilities in
four counties with considerable success. 16
By choosing social health insurance as the primary vehicle for achieving UHC, rather than the
existing public healthcare system, the government is much more deeply embedding the private
sector’s role in the healthcare system. Although the NHIF empanels both private and public
facilities, in recent years, its spending has rapidly shifted toward the private sector. Between 2010
12
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and 2021, the insurer’s payouts to for-profit private healthcare facilities rose more than 30-fold,
vastly outstripping increases for public facilities. In 2011, 32 percent of total spending on benefits
went to public facilities and 30 percent to private for-profits. Just 10 years later, payouts to forprofits had soared to 64 percent (about 289 million USD), while just 20 percent went to public
facilities (see chart below).17
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Unfortunately, the adoption of social health insurance does not, by itself, remedy many of the
human rights risks associated with the private sector. In part this is because, absent stringent
regulations, the private sector still has free reign to operate in ways that maximize profits, even if
they undermine rights. For example, under current arrangements in Kenya, private facilities are
able to charge patients on top of what the insurance covers, and often do so. In carrying out our
research in Kenya, we spoke with many individuals who said they faced high and unaffordable
costs at private providers and incurred debt to pay for care, despite having NHIF insurance
coverage.18 Social insurance as currently structured also offers no incentives for private providers
to shift their attention away from more profitable areas, services and patients.
It’s also not clear that the State gets good value for money. Instead, limited resources may be
diverted to undue private profit. Although the insurer’s contracts with private facilities are—
problematically—not publicly available, the NHIF has confirmed that it reimburses private
facilities at higher rates than public facilities for the same services. 19 According to media reports,
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the private sector blocked recent NHIF reforms meant to put it on a level playing field with the
public sector, refusing to offer services if the reforms were implemented. 20
Supporters of social insurance often refer to countries where private providers deliver care under
tightly regulated national social insurance programs. However, these programs are often highly
context specific, have evolved over decades, and are not necessarily easy to duplicate.21 For
example, Japan’s social insurance program is strictly regulated, reimburses private and public
providers equally, determines reimbursement rates through a rigorous and transparent process that
firmly limits total expenditure, and generally prohibits private providers from billing patients. 22
Importing social insurance models without strong safeguards, intensive regulation, participation,
and transparency, could leave people vulnerable to widespread violations of the right to health.
Public-private partnerships carry considerable human rights risks
Public-private partnerships (PPPs) are one of the principal mechanisms for involving private actors
in healthcare and are often presented as playing a critical role in the achievement of universal
health coverage. PPPs are long-term contractual arrangements in which the private sector takes on
a significant role in providing health infrastructure or services in return for revenue in the form of
user fees, government funding, or some combination of the two.23 Proponents sometimes argue
the approach provides cash-strapped governments with an efficient, affordable route to UHC.24
Unfortunately, the evidence shows that public-private partnerships often fail to deliver. A wide
range of voices have raised concerns about public-private partnerships’ failures to achieve
development goals and to meet the needs of historically unserved and marginalized groups,
including poor households, women, and people in rural areas.25 Others have raised concerns about
the costs of public-private partnerships, which are often more expensive over time than public
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procurement.26 They frequently entail significant, binding, and unpredictable costs, including fees
for preparation, frequent renegotiations, subsidies, and guarantees to the private sector. 27
Kenya’s experience offers a cautionary tale about the risks of overreliance on public-private
partnerships to achieve UHC. Since 2013, Kenya, has undertaken a massive effort to get its PPP
program off the ground, taking out US $90 million in loans from the World Bank28 and making
major law and policy reforms.29 The Kenyan PPP Directorate considers public-private partnerships
in health to “have a number of benefits compared to … traditional tax-funded arrangements,”
including “efficiency” and “better value for money.” 30 However, the track record of PPPs in health
stands as a stark rebuke to these claims.
One controversial PPP, known as Managed Equipment Services (MES), demonstrates the human
rights risks of such deals—including due to its mismatch with healthcare needs, significant cost
and poor value for money, and extreme lack of transparency. This high-profile, seven-year
arrangement with five global companies to equip 119 public Kenyan hospitals with leased medical
equipment was heralded as a success by some—including in industry-authored blogs published by
the World Bank.31
However, it drew significant scrutiny from civil society organizations, officials, and others amidst
widespread reports that some of the equipment was never delivered, substantially delayed, or was
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unusable due to lack of infrastructure and staff. 32 A Kenyan Senate committee investigation largely
confirmed these reports and concluded that five years into the project, despite making annual
payments, some counties still lacked functioning equipment with key items like x-ray machines,
CT scanners, and surgical theatres unavailable or nonfunctional in many places. 33
The deal was estimated to cost more than Kshs. 60 billion (over USD $500 million).34 This
constitutes a significant portion of the government’s limited resources: in the 2021/22 national
budget, the government allocated 6 percent of its total health spending to the PPP, about half of
what it allocated to the entire rollout of universal health coverage,35 while counties also reported
spending up to 14 percent of their annual health budgets on the deal. 36 Meanwhile, private actors
have derived significant returns from the project, with CEOs of Philips and General Electric
boasting about the deal on earnings calls.37 It also appears that some of the equipment was
significantly overpriced, with Ministry of Health records suggesting pieces of equipment were
leased at many times their normal market price, and counties reporting they had procured similar
equipment at a fraction of the lease cost. 38
An extreme lack of information about the public-private partnership has fundamentally challenged
efforts at scrutiny and oversight by civil society, oversight bodies, county authorities, and even
members of the cabinet.39 County officials report being forced to sign off on the project before
32
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they could review the terms of the contracts and not knowing what equipment they would receive. 40
Even the former Attorney General said his office was denied access to the contracts, despite his
responsibility for scrutinizing and approving them to ensure their compliance with the Constitution
and other relevant laws.41
Another recent proposed PPP—which would have established a for-profit, user-fee funded private
hospital on the campus of Kenya’s premier public hospital—was quickly condemned by civil
society actors and medical professionals, who expressed concerns that it would entrench, rather
than address, inequality in access to healthcare and ignore urgent public health needs.42 According
to 2019 bidding documents, the private sector operator would have had near complete discretion
over what services it would offer and what fees it would charge. 43 The Kenya Medical Practitioners
Pharmacists and Dentists Union sued the Ministry of Health and the hospital board, alleging that
the new private hospital would lead to discrimination in healthcare provision. 44 As of October
2021, the project appeared on hold, with the PPP authority reporting that the officials were
considering restructuring the deal due to a non-responsive tender process.45
Many of these issues—including concerns about who benefits, high costs to the state, and lack of
transparency—are not unique to these deals or to Kenya. Many have been observed in other
contexts as well. 46 While some promote public-private partnerships as a win-win approach for
delivering universal health coverage, the suitability of PPPs for achieving UHC or delivering on
the right to health is far from proven.
In closing
Our experience is that much of the advice offered to policymakers treats private sector goals as
inherently aligned with the achievement of universal health coverage. The reality is that relying
on the private sector to deliver UHC is, at best, extremely tricky to get right. Kenya’s attempt to
achieve UHC largely by relying on the private sector is a cautionary tale. The country’s experience
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shows that two common approaches for involving the private sector—social health insurance and
public-private partnerships—leave healthcare systems vulnerable to the pitfalls of privatization
and commodification, and can place human rights at risk. If the private sector is to be involved in
the push to achieve UHC, such involvement must be exceedingly carefully designed and managed
to ensure that it will meet the basic requirements of universal health coverage and fulfill a state’s
human rights obligations. Alternatives, such as using tax revenue to fund a public healthcare
system that is free at point of use, may be more progressive and financially sustainable, and more
likely to ensure the right to health. 47
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